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CHAPTER 1
INTRODUCTION

1.1 The Government of India by their Resolution dated 28th May,
1992 (Annexure I}, constituted a High Level Committee of Experts
to evolve a common Code of Indirect Taxes incorporating the
provisions of the Customs Act, 1962, ard the Central Excises and
Salt 2ct, 1944, and any c¢ther Act (s} or Rules connected
therewith. The Comrittee was also to keep in view the objective
of simplification and streamlining of the existing laws and
procedures while drafting the common Code. The High Level
Committee of Experts (Committee on Indirect Taxes Code) was
appointed under the Chairmanship of Shri K L Rekhi, former

Chairman, <Central Board of Excise & Customs. The Committee

consists of the following Members :-

1. Shri Ravinder Narain (Advocate) - Member
2. Shri Subhash N Parikh (Advocate) - Member
3. Shri L P Asthana (former Collector

of Customs & Central Excise) - Member
4. Shri T S Sundaram (Deputy Secretary

General) PHD Chamber of Commerce

& Industry - Member

Secretary

LY

1.2 S/Shri R K Kapoor and Maheshwar Prasad, Dy. Directors,
Directorate General of Inspection (Customs & Central Excise)
assisted the Committee in their capacity as Joint Secretaries to

the Committee.



1.3 The terms of reference of the Committee are -
a) to evolve a common Code of Indirect Taxes incorporating
the provisions of the Customs Act, 1962, and the
Central FExcises and Salt Act, 1944, and any other

Act{s) or Rules connected therewith; and

b} to keep in view the objective of simplifying and
streamlining the existing laws and procedures while

drafting the Code.

1.4 The Committee decided to deliberate first on the objective
of simplifying and streamlining the existing laws and procedures
relating to Customs & Central Excise and thereafter attempt a

common Code of Indirect Taxes. The Committee considered that the
views and suggestions of the organisations representing industry,
commerce, trade, imports and exports would be useful in achieving
its task. It was also decided to have the views of the other
knowledgeable quarters 1like judicial circles, jurists, Central
Board of Excise & Customs, Ministry of Commerce and others.
Accordingly, various Chambers of Commerce & Industry, Bars of
CEGAT/Courts, Central Board of Excise & Customs, Principal
Collectors of Customs & Central Excise, Ministry of Commerce and
others were reguested to send their views and opinions on matters
pertaining to Customs and Central Excise laws and procedures. In
order that the views are elicited from all those who are directly
or indirectly connected with the Customs & Central Excise
Department, publicity was given through Press media on the

setting up of the Committee.



1.5 The Committee were to submit their report to the Government
by 28th November 1992 containing such recommendations as the
committee considered necessary and important for implementation.
With the approval of the Firance Minister, the date for
submission of the Committee’s final report has now been was
extended till the end cf August, 1993. It was, however, desired
last year that the Committee may submit an interim report before
the presentation of 1993 Budget. Accordingly, the Committee
subnmitted an interim report on 1st January, 1993, and now take
pleasure in presenting their Final Report (Vol. I). The
Committee are now engaged in drafting the Customs & Central
Excise Code in the light of their recommendations. The Code will

form Vol.II of the Committee’s Report.

1.6 As may be seen in the following Chapters, theVCommittee have
recommended certain radical changes in the Customs and Central
Excise 1laws and procedures with the objective of their
simplification and streamlining, which should go a long way in
removing the existing bottlenecks and delays involved in
clearance of imported/export goods and excisable goods and should
also drastically reduce the scope for disputes and litigation
between the assessees and the Department, The Committee
consider these changes much more important than the common Code

itself. Even if the Government decide ultimately not to have a
common Code, the suggested changes may be implemented 1in the

existing laws.

1.7. A summary of recommendations is given at the end.



1.8. We are grateful to the Chambers, Trade Associations,
Chairman and Members of the Central Board of Excise and Customs,
former Chairmen of the Beard and fermer Presidents of CEGAT,
CEGAT Members‘ Association, CEGAT Bar Association, Principal
Collectors’ /Collectors and other senior officers all over the
country with whom we had detailed discussions and who have given

us their valuakle suggesticns.

1.9 Names of Chambers of Commerce and Industry etc., Trade
Associations, senior officials, manufacturers and others who
gave their suggestions and who appeared before the Committee are

given in Annexure -’II’' to the Report.

1.10. We would like to acknowledge the valuable assistance which
the Committee has received from S/Shri R K Kapoor and Maheshwar
Prasad, Dy. Directors of Directorate General of Inspection.
Competent secretarial support was provided by Shri Sarabjeet

Singh, Personal Assistant to the Dy. Directors of DGICCE.

1.11. The Committee are heavily indebted to the PHD Chamber of
Commerce & Industry, New Delhi for providing excellent
infrastructure support 1like accommodation, meeting rooms,

secretarial services , reference books etc. to the Committee.



CHRPTER 2
CODIFICATION OF CUETOME & CENTRAL EXCISE LAWS
2.1 A view was expressed by some trade interests and others that
taxable event being different for Customs duty and Central Excise
duty and there being substantial difference in procedures and
provisions of the two laws relating to Customs & Central Excise,
it may not be possible to have a common Code of Indirect Taxes.
It has, however, been stated by others that taking the Customs
Act as the base, certain Chapters in the laws which have a
substantial degres of commcnality could perhaps be combined in
the common Code. Thus, a common Code could be prepared by having

common provisions for commen areas and separate ones for others.

2.2 The views expressed above were duly considered by the
Committee. Realising that both Customs and Central Excise were
commodity taxes, both were having their Tariffs based on a
common Harmnonised System of Nomenclature (HSN) and bof.h were
administered by a common Revenue Department and Board in the
Ministry of Finance, the Committee decided to adopt a practical
approach. Since one of the tasks assigned to the Committee by
the Government Resclution (Annexure I) is to evolve a comnmon
Code of Indirect Taxes, the Conmnmittee decided to identify all
areas of commonality between the Customs & Central Excise Acts,
Rules and Procedures, which could be combined into an integrated
Code to the extent possible. It was also récognised that there
were many areas where such integration may not be possible in
view of the two legislations having a different focus. In such
cases, these can be separately drafted but included as part of

the integrated Code.



2.3 The Committee have taken up this task. The draft of an
integrated Code (Vol.II) will follow the Final Report (Vol.I) of

the Cormittee and will be submitted in abkout three months’ time.



CHAPTER 3
CUSTOME AND CENTRAL EXCISE TARIFFSB
3.1 In the context of its terms of reference, the Committee have
concentrated on simplificaticon and codificaticn of Customs and
Central Excise laws ancé procedures. Though tariffs are also in
a way part of the laws, without rationalisation of the Tariffs no
real simplification is possible. The Committee felt that since
another High Powered Committee under the Chairmanship of Dr. Raja
Chelliah had specifically taken up the Tariffs, our Committee
need not initiate a parallel exercise. However, the Committee

would like to make only a few general suggestions relating to

Tariffs.

3.2 The Committee feel that with regard to Customs Tariff there
is merit in continuing with the internationally adopted
Harmonised System of Nomenclature (HSN) especially in the context
of globalisation of our economy and international trade
practices. Therefore, there should be no deviation from the HSN
description and classification which has been integrated into our
Customs Tariff from 1986, especially as India is a signatory to
the Harmonised System Convention and is also a member of the
International Convention on Customs Co-operation Council. With
such full alignment with the HSN, it would also be possible to
reap the full benefit from Explanatory Notes to the HSN in

resolving classification disputes.

3.3 Coming to Central Excise, in their Interim Report the
Committee considered two options. Either the Central Excise
Tariff may be fully aligned (i.e. identical) with the Customs
Tariff in order to reap the advantage of HSN and their

Explanatory Notes or alignment with the Customs Tariff may be



only at "Chapters" level i.e. each Chapter title in the Central
Excise Tariff may be identically worded as in Customs Tariff, but
thereaftcr the Chap*er mav have only a few sub-items as may be
necessary to hive the number of different rates under that
Chapter including one ™Mot Elsewhere Specified®" (NOS) item. The
latter alternative will drastically reduce the number of
items/sub-items under each Chapter of the Central Excise Tariff,
and since one NOS item will be there in each Chapter, no
difficulty could be anticipated in the matter of application of
the Central Excise Tariff for the purpose of charging

countervailing duty on imported goods.

3.4 The two options suggested above have since then been
discussed further by the Committee with trade and industry
representatives. The Committee found that overwhelming desire of
the trade and industry was to continue with the HSN and align
even the Central Excise Tariff fully with the HSN. The reason
for this seems to be that the Explanatory Notes to the HSN would
pecome handy to resolve classification disputes according to
independent and internationally accepted principles and decisions
rather than having a different though simpler tariff the
interpretation of which would be left to the whims of
departmental officials. The Committee feel that the trade and
industry do have a point and their desire should carry weight.
In short, this means that basic tariffs of both Customs and
Central Excise should be fully aligned with HSN. However, the
exemption notifications will be separate. Further, if both the
tariffs are to be fully aligned with HSN, the need for having two
separate tariffs, one for the Customs and other for Central

Excise disappears.



The Committee are, therefore, of the view that there need
be only one common tariff for Customs and Central Excise duties
which should be fully aligned with HSK. Rates of Customs duty
and Central Excise duty can be indicated in separate columns
against each heading/sub-heading. This arrangement would have
some positive advantages. The Explanatory Notes to the HSN will
carry a lot of persuasive value with decision making authorities
at all levels, departmental, quasi-judicial and judicial. Trade
and industry as well as departmental officers will have to master
only one tariff instead of two as at present. Case law on
interpretation of tariff entries and classification disputes,
whether evolved in Customs cases or Central Excise cases, will be
applicable to both. Assessment of additional Customs duty
(commonly called CV duty) will become easier. It will also help
Central Excise assessees who export goods to better understand
and take advantage of preferences and incentives available in
other countries which are based on HSN. The exemption
notifications relating to (i) Customs and (ii) Central Excise can
be printed in two separate sections at the end of the statutory

text of the common tariff. The Committee commend this option.

3.5 The Committee alsc observed that most of the classification
disputes arise on account of a very large number of exemption
nctifications, and, therefore, there is need to reduce the number
of notifications to the minimum possible level, more so after

the passing of the annual Budget.

3.6 The Committee further recommend that the phraseology,
i.e.description of product in the exemption notifications may be
the same as the one used in the Tariff itself. This will avoid

unnecessary disputes and litigation.



3.7 With regard to fixed time notifcations, the Committee feel
that they may not be withdrawn before the stipulated date uniless

circumstances of an exceptional nature have supervened.

3.8 End-use notifications have created a practical problem, more
so0 on the Customs side. End-use certificates are normally not
forthcoming, at least not in time as a result of which
assessments are not finalised. It is difficult for the Customs
staff to grapple with the current work and also to chase
thousands of past end-use bound consignments. The Committee.
therefore, feel that end-use notifications may be kept to the

barest minimum.

3.9 At present, our Customs as well as Central Excise Tariffs
have adopted the Rules of Interpretation of HSN Tariff but
omitted to incorporate the Explanatory Notes to the respective

Rules. The Committee have come across cases where disputes arise
even on interpretation and scope of the interpretative rules
themselves. The Explanatory Notes to the Rules as in the HSN
could help resolve these disputes. Since there are only a few
Explanatory Notes on the rules of interpretation, the Committee
suggest that they may be included in the form of "Explanation®
below the respective rule of interpretation in the statutory

tariff.

3.10 On the Central Excise side, we have a general exemption
scheme applicable to small scale units (previously Notfn. No.
175/86-CE and now Notfn. No. 1/93-CE). The scale of exemption
in tariff depends on the fact whether the SSI unit is registered
with the Director of Industries/D.C.(SSI) or not. SSI units have

brought to the Committee’s notice that if they add a new product

10



to their line of manufacture, exemption for the new proaduct, even
though admissible under the notification, 1s not granted to them
unless they first get the new proeduct added in their SS5I
registration certificate. on the other hand, the registering
authorities do not so add the new product unless it is already
manufactured and marketed. This creates difficulties for the SSI
units. They do have a point when they say that the exemption
notification reguires only the unit to ke registered and nct each

individual product manufactured by the unit.

3.11 At the same time, the departmental officers may be
justified in ensuring that the unit should continue toc have the
status of small scale industry inspite of installation of any
additional machinery or egquipment needed for the new product
added to its 1line of manufacture. In order to resolve the
opertional difficulty, the Committee suggest that pending
addition of the new product in the SSI unit’s registration
certificate, the exemption benefit, if admissible, may be granted
to the unit on provisional basis on the S8SI manufacturer
furnishing an affidavit to the effect that even with the
installation of additional machinery and eguipment for the new
line of mwanufacture, it ceonzinues to have the status of a S8SI
unit so far as the value of plant and machinery installed is

concerned.

3.12 There is an exemption notification in respect of bulk drugs.
The Committee were informed that the departmental officers
insisted on verifying the actual end-use of each individual
consignment of bulk drugs for giving the benefit of exemption.

This creates lot of work for the officers as well as for the
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assessees. The Committee feel that much of *his work would be
eliminated if the Drugs Controiler (India) could specify ky nare
the bkulk drugs which were =sclely Cr pre~dorinantly used for
manufacture of medicines. Fcr bulk 4rugs so specified, it should
not be necessary to verify the actuzl end-use of each individuzail

consignment.
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CHAPTER 4

DEFINITIONS
4.2 The Committee have come across many areas where the law has
been laid down by the highest court in the land kut yet disputes
arise. This could be due to ignorance alsc since case law and
judgements are generally not available at the grass-root leveis
in the Department. The Committee feel that it would be helpful
to incorporate the accepted case law in the form of readily

available statutory definitions and provisions.

4.2 With regard to definition of the word "“Goods', it was noted
that this was already defined in the Customs Act, 1962, but that
it will also need defining for the purpose of Central Excise to
avoid scope of disputes. The Committee accordingly feel that the
following definitions of the word "Goods" and related terms could
be adopted for the purpose of Central Excise. Assistance has
particularly been taken from Article 366 (12) of the Constitution

of India in preparing the definition of "Goods".

"Goods'"-Goods in relation to Central Excise means all
materials, commodities, articles, by-products,

residues, waste and scrap, which are marketable.

"Marketable"-Marketable in relation to goods means
goods which at the time of removal are capable of
coming to the market for being bought and sold,
irrespective of the fact whether they are actually sold

or not.
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nExcisable Goods"-Excisable goods means goods specified
in the Schedule to the Central Excise Tariff Act, 1985,
(5 of 1986) as being subject to a duty of excise
irrespective of the fact whether for the time being
such goods may be having ’nil' rate of duty or enjoying

benefit of exemption from duty.

4.3 The Committee suggest for adoption, both for Customs and
Central Excise purposes, the definition of the term "Provisional
Assessment™ as "Provisional Assessment includes any assessment

which has not been finalised". .

4.4 The word "Manufacture"™ has been defined in Section 2 of the
Central Excises Act, However, it has not been defined in the
Customs Act. It has been brought out that some difficulty 1is
being experienced in the absence of definition of the word
"panufacture" in the Customs Act inasmuch as the word has been
used in some exemption notifications such as those relating to
100% Export Oriented Units. Further, some difficulty is felt in
the absence of definition of word "manufacture™ in the Customs
Act with reference to its interpretation for the purpose of
Section 75 thereof relating to Duty Drawback on exports. In scme
cases, it is found that imported goods have undergone some
processing not amounting to manufacture and thereby their
identity also could not be established with imported goods. In
such cases, it is not possible to grant drawback either under

Section 74 or Section 75 of the Customs.

14



4.5 The Committee are of the view that definition of the word
"manufacture" in Customs may only be relevant for interpretation
of Sections 74 and 75 of the Customs Act and also for
interpretation of some notificatiens. The Central Excise cconcopt
of "manufacture" will not be relevant here. The Committee feel
that instead of formally defining the word "manufacture®, the
amplified expression "for manufacture or any other operation™ may
be used in the relevant chapter relating to Drawback, Sections 74

and 75 and relevant notifications in order to take in the special

regquirements of export processing.
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CHAPTER 5
VALUATION -~ CENTRAL EXCISE
5.1 Valuation of excisable goods is the single largest source of
disputes between the assessees and the Department and this
despite the fact that excise law of valuation was thecroughly
revised in 1975 and there have been numerous Supreme Court
judgements on the subject. The Committee feel that since excise
is an indirect tax, simplicity, certainty and early finality of
the tax are more important than doctrinaire exactitude. A rupee
more here or a rupee less there is inconsequential since plus and
minus square themselves up at the end. But if time, effort and
money of both parties is saved in the process, it should be
welcome. With this object in view, the Committee make the

following recommendations :—

$.2 Tariff Values

Constitutional validity of Section 3 (2) of the Central
Excises Act and particularly of the method of arriving at tariff
values on the basis of average prices or weighted average of
prices having been upheld by the Supreme Court, tariff values may
be fixed for as many products as convenient. These could be

revised at yearly or six monthly intervals.

5.3 Invoice Value Assessment

The Committee’s approach in general is to move to the
system of valuation on the basis of invoice price or transacticn
value provided it is fair and genuine. The suggestions that

follow are tailored to this end.
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5.4 valuation on the basis of actual condition
of the goods at the time of removal

A specific provis.on may be introduced in Section 4 to the
effect that goods shall be valued in the condition ¥n which they
are at the time of removal from the factory. Consequential
amendment to the Explanation to Rules 9 and 49, if necessary, may
also be made. This would avoid the need to go into the costing of
the goods at any pre-removal stage (such as glass bottles before
printing of brand name/logo thereon) at which stage the goods may
be considered by to have been fully manufactured by Courts.
Similarliy, wvalue of all accessories fitted to or supplied with
the article as at the time of removal should be included in its
value. As a reciprocal measure, MODVAT should be given for all
accessories and inputs going into the manufacture and fitment of

the article or supplied with the article as at the time of

removal.

5.5 Classes of Buyers - With regard to the expression "classes
of buyers" appearing in Provise (i) to Section 4 (1) (a) of the
Central Excises & Salt Act, the Committee are of the wview that
this expression may be defined in the Section to include dealers,
industrial_consumers, Government, local authorities and the like

i.e. definition similar to that of "Wholesale Trade".

The Committee noted that there are cases where a
manufacturer has to sell some goods to the same class of buyers
at different locations at different rates for various commercial
reasons, such as freight neutralisation for distant markets,
facing local competition etc. In the normal course, the
Department is not accepting the difference in price to buyers of

the same class. Since the market situation faced by

17



manufacaturers could perhaps be genuine, the Committee are of the
view that the approach should be to accept transaction value
based on different prices and/or different discount structure
even within the same class of buyers so long as the differentials
were genuine and based on valid commercial reasons. A similar

approach should be followed for best judgement valuation under

section 4 (1) (b)/ valuation Rules.

5.6 Retail sale

Regarding the expression "Retail Sale", the Committee are of
the view that retail sale will mean sale to consumers other than
industrial consumers. The expression could accordingly be

defined in Section 4 of the Act.
5.7 Related Person; Brand Name

So far as the concept of related person is concerned, the
Committee are aware that the present provision in the first part
of Section 4 (4) (c), which requires the Department to prove two-
way interest or mutuality of interest between the buyer and the
seller, has made the provision almost toothless and that in the
interest of both honest assessees and the Revenue the provision
ought to be made more meaningful. The Committee have considered
various formulations in this respect, including the corresponding
provision in Customs Valuation Rules, 1988, but find that the
alternatives mooted are either unworkable in practice or tend to
be arbitrary and hence no real improvement over the existing

provision.

Somewhat similar situation prevails in the case of valuation

of goods bearing brand names of marketing companies but produced

18



by other manufacturers. Assessable values declared by such cther
manufacturers have in some cases been found to be far below the
prices at which the goods are released in the stream of wholesale

trade by brand name cowners. Such assessable values may or may

not be genuine.

The overriding provision in Section 4 (1) (a) to reject
non-genuine prices is, of course there, but there are practical

limitations to gathering adeguate evidence for successful

adjudication of such cases.

The Committee feel that instead of tinkering with the
existing provisions in Section 4 (1) (a) and 4 (4) (c), the
remedy may in suitable cases be sought elesewhere - in the
Government’s power to fix tariff values or specific rates of
duty. Such tariff values or specific rates could be determined
taking into consideration, the wholesale prices at which
comparable goods are sold by other manufacturers to unrelated
parties. Another method, which would be particularly suitable
for mass consumption goods, is to value the goods on the basis of
Maximum Retaill Price statutorily marked on the goods or their
containers under the Packaged Commodities Rules, 1977, less sales
tax/averaged sales tax, less 25% adhoc discount. This
alternative can be implemented in terms of a suitably worded
exemption notification, as in the precedent case of patent or
proprietory medicines. Any of the suggested methods found
convenient and suitable for the particular commodity can be

tried.
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5.8 Packing cCharges

The Central Excise officers are generally not cost
accountants or Chartered Accountants. So are the majority of the
assessees too. It is considered that in the interest of
simplicity and certainty and to avoid the need of going into
costing of the product or its packing, it will be appropriate if
the cost of all actual packing in which the goods are cleared
from the factory whether supplied by the assessee or his
customer, is included in the value of excisable goods except the
value of certain specified durable packing. Since MODVAT credit
is available for packing materials, the additional burden on
account of inclusion of cost of secondary or tertiary packing
will not be much. This will avoid the need to go intoc the
costing of secondary and tertiary packing. It is also felt that
words "Returnable by the buyer to the assessee™ will not then
have much significance and could be omitted. In cases where such
packing material of durable nature has been supplied by the buyer
himself, the situation will be taken care of by the general
provision to exclude value of specified durable packing. It is,
therefore, considered that the words "Returnable by the buyer to
the assessee" may be omitted and cost of all packing actually
used, other than specified excluded durable packing, should be
included in the assessable value, irrespective of the fact
whether the packing was supplied by the customer or the

manufacturer.
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The Committee alse feel that packing of durable nature
should be illustrated by way of a few examples in the expression
itself so that both the assessees and the Central Excise officers
have no doudbt about the items which will be covered as packing of
durable nature. In view of the foregocing, the Committee suggest
that the expression "“Packing", "Durable packing" and "Returnable
packing” appearing in Section 4 (4) (d) (i) of the Central
Excises & Salt Act may be re-defined in the said section as
follows -

{(d) *Value’ in relation to any excisable goods, (i) where the
goods are delivered at the time of removal in a packed condition
includes the cost of all actual packing, including that supplied
by the customer, except the cost of the packing which is of
durable nature. Packing of durable nature for this purpose shall
mean gas cylinders, aerated water bottles and crates, steel
barrels, acid jars, and such other similar packing having a long
life of use as may be notified in this behalf by the Central

Government from time to time™.

The list may be expanded at the earliest in order to clear

the uncertainty.

5.9 Trade Discount

The Committee are of the view that in the larger interest
of simplicity, certainty and finality of commodity tax, only
those discounts which are granted outright at the time of sale
and are evidenced by the sale invoice should be allowed for
deduction. This would avoid the need to reopen thousands of
assessments after long intervals. Keeping this in view and also

the principles laid down by the Hon‘ble Supreme Court in Union of

21



India Vs Bombay Tyres International Pvt. Ltd (1984 (17) ELT 325
(SC), the expression "Trade discount" may be defined in the

chapter on valuation as under :-

"Trade discount” means deductions, by whatever
name called, allowed in the trade from sale price
having regard to the nature of the goods, if
established under agreements or under terms of
sale or by established practice, the allowance and
the nature of the discount being known at or prior
to the removal of the goods, granted outright at
the time of sale and evidenced by the sale

invoice".

5.10 Interest

With regard to "Interest on receivables" and "Interest on
advance deposits", the Committee are of the wview that the law
should unformally provide that there will be no addition by way
of interest in cases where advance payment had been received by
the assessees/manufacturer, and per-contra no deduction by way of
interest may be made when payment is deferred after removal of

goods from the factory gate.

5.11 Cash Discount

With regard to "Cash disccunt", the Committee are of the
view that "Cash discount " actually given to the particular
customer at the time of delivery as evidenced by the sale invoice

alone should be allowed.
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5.12 Additional cConsideration

In respect of Rule 5 of Central Excise (Valuation) Rules,
1975, the Committee feel that it should be clarified in the
provision itself with suitable illustrations that additional
consideration is to be added to the total price realisation of

the assessee and not straightway to the net assessable value.

5.13 Best Judgement Assessment

In order to harmonise the provision with the general
concept of valuation, the words "and the provisions of Section 4

of the Act", should be added at the end of Rule 7 of the Central

Excise (Valuation) Rules, 1975.

5.14 Job Work

In order to reduce the mountain load of work involved in
costing/valuation of goods processed by job workers (such as
cloth processors), the Committee feel that Section 4 should
confer powers on the Central Government to notify a fixed
percentage towards trader’s profit which may be deducted from the
sale price of the trader (i.e. the owner of the goods) to arrive
at the assessable value of the goods. Such percentage may be
different for different product groups depending upon the margins
prevalent in that particular trade. The Committee feel that in
the interest of avoiding petty but time consuming disputes, the
Government should adopt a liberal approcach in arriving at the

all-India average preduct-wise margins for the traders.

5.15 Captive Consumption
The problem of valuing intermediate goodé used captively

has been solved to a large extent with the issue of exemption
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notification No. 217/86-CE. However, there may yet be cases
where such valuation may become necessary because the final
products in the manufacture of which such intermediate goods are
used may be exempted from duty. The Committee understand that in
such cases resort is generally taken to determine the value of
intermediate goods on the basis of their cost of manufacture plus
a reasonable margin of profit; the other method of valuing
intermediate goods on the basis of the price o} comparable goods,

which the rule provides for as the first option, is generally not
available in practice. In the course of costing, while the cost
of inputs and other overheads is known, the addition to be made
by way of normal profit is not known; profit, if any earned by
the manufacturing unit during the relevant periocd becomes known
after one year or more when the balance-sheet and audited profit
and loss accounts of the unit become available. During all this
period provisional assessments have to be made for the sake of
ascertaining the normal profit to be aded to the cost of
manufacture of intermediate goods. As a neasure of
simplification and for avoiding large scale provisional
assessments on this éround, the Committee recommend that the
normal profit as per the latest balance-sheet/profit and loss
account available at the time of determination of cost of

manufacture of intermediate goods may be adopted and assessments
may be made finally on this basis. Since this will be a
continuous process, any loss or gain to the Department or to the
assessees will utimately be squared up. Further, if the 1latest
available balance-sheet/profit and loss account show that the

manufacturing unit incurred loss, nothing should be added by way

of margin of profit.
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5.16 Depot Sales

The Committee were Iinformed that a tendency was on the
increase among assessees to show a few ex-factory sales &t quite
a low price and transfer rest of the stock to depots or bkranches
where from the goods were sold at considerably higher prices.
The difference between the ex-factory price of a few consignments
and ex-depot price of bulk of the goods could not be explained
merely by cost of transportation. Since the law requires at
present to assess the entire clearances on the basis of ex-
factory prices, irrespective of the quantum of ex-factory sales,
the departmental officers are quite worried about this growing
tendency. The Committee feel that they do have a point. But at
the same time, the remedy need not be a punishing one for ex-
depot sales. In many cases, because of the very location of the
factory, it becomes necessary to set up depots and branches for
marketing the output. Baiancing the reasonable interests of
assessees as well as of the Revenue, the Conmittee recommend the

following course :-

(i) Goods should be considered as "ordinarily sold" at the
factory gate only if ex-factory sales are not less than 10%
of the clearances (in value terms) in the previous financial

year;

(ii) In case there are no ex-factory sales or such sales are less
than 10% of the clearances (in value terms) in the previous
financial year, the following course may be adopted :-

(a) Ex-factory sales, if any, may be assessed on the basis

of ex-factory wholesale price;
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(b) Stock transfers to depots/branches may be assessed on
the basis of the current ex-depot/branch wholesale
price of like goods to dealers less averaged cost of
transportation from factory to depocts/branches and
other usual deductions as permissible in the case of

ex-factory sales.

(i11YIf wholesale price or discount structure in respect of the
same goods varies from depot to depot, valuation in cases
falling under category (ii) above may be made on the basis
of pricing and discount of the depot which made maximum
sales during the previous financial year. The price and
discount as currently prevailing at such depot may be made
applicable in respect of stock transfers of goods to all the

depots.

5.17 8tatutory Levies - Besides excise duty, sales tax and
octroi, there are some other statutory levies applicable to
certain goods in some parts of the country. Contentious disputes
sometimes arise as to whether the statutory levy forming a part
of wholesale price of the article is a tax or is any other
statutory levy like a fee. 1In order to avoid such time wasting
disputes, the Committee suggest that alongwith taxes deduction of
statutory levies included in the price should also be provided

for.
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CHAPTER 6
VALUATION - CUSTOMSB
6.1 With regard to satutory provisions on valuation in the
Customs Act viz. Section 14 and the Valuation Rules iptroduced in
the year 1988, the Committee have noted that since the new rules
are based on the provisions of GATT to which Agreement the

Government is a signatory, no major deviation can be visualised

in the rules unilaterally.

6.2 The Committee consider that on the Customs side valuation of
"second hand machinery" under Rule 8 and "“third party invoice",
need, however, to be discussed. With regard to valuation of
second hand machinery, under Rule 8 the Committee feel that it
will be more appropriate if the scale of depreciation allowed on
second hand machinery as per the existing departmental
instructions is notified so that it is known to the trade also.
At present, these instructions are available only to the

departmental officers and the merbers of trade are not fully

conversant therewith.

6.3 On the question of third party invoice in respect of
imported goods, the Committee have noted that in some cases that
goods were manufactured in and supplied direct from a particular
country but the invoice for the goods was sent by a firm in some
other country; while in some other cases the firm in the other
country purchased the goods in bulk from a manufacturer in a
different country and subsequently the purchasing firm supplied

these goods to Indian importer. The Committee feel that in the
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first type of case where goods are supplied direct by the
manufacturer but inveices are prepared by the third party in
another country, it should not be difficult for the
supplier/manufacturer of the goods to send a copy of his inveoice
to the Indian importer also. However, in the second case where
the goods are first purchased in bulk by the third party and
subsequently are supplied by it to an Indian importer, it would
not be possible to make available the manufacturer’s invoice.
The Committee are of the view that the Department may spell out
cases in which manufacturer’s invoice may be insisted upon as the
requirement of the notification under Rule 10 of the Valuation
Rules. In practice, production of manufacturer’s invoice may be
insisted upon only in cases where the price variation noted is

substantial and genuine doubts exists.

6.4 Certain products are prone to heavy under-invoicing, such as
ball bearings and zip fasterers. Specific rate of duty or tariff

values may be considered for them.

6.5 The Committee were informed that in the case of imports from
foreign collaborators, provisional assessments are made in the
first instance and as a routine the import invoice price is
loaded by 5%. Now that the Custom Houses have had adequate
experience of the general level of the addition reguired to be
made finally under Rule 9 of Customs Valuation Rules, 1988, the
loading at the time of making provisional assessment should not

be far in excess of what the past experience generally indicates.
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The Committee were informed that in most cases the loading
finally found to be justified works out to about 1% or 1.5%. If
so, there would hardly be any justification for initial loading

of 5% as a routine.

6.6 Customs Department has its representatives posted abroad at
certain selected locations. Now that the smuggling of geold and
silver have ceased to be a serious problem, the time and energy
of these customs representatives could be spent more fruitfully
to gather information relating to prices of goods imported by
India. These representatives could strengthen the hands of
Custom Houses by procuring and supplying to them regularly price
lists of foreign manufacturers in different countries and
international journals conhtaining price guotations of goods
generally imported by India. This information would be in the
nature of independent and contemporanious evidence of

international prices and would strengthen customs cases on under-
valuation. The number of Customs representatives posted abroad
is very meager at present. The Committee feel that expanding and
strengthen their network abroad would ultimately pay rich

dividends to the Department.
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CHAPTER 7?7
ADVANCE RULING COMMITTEE OR CLASBBIFICATION COMMITTEE
7.1 The Department has a system of Tariff Conferences and issue
of Tariff Rulings as per Section 37B of the Central Excises &
Salt Act, 1944, and Section 151A of the Customs Act, 1962. But
this system suffers from two basic defects. There 1is no
participation of the trade and industry in arriving at the
decisions and conseguently in the public eye the decisions,
howsoever objective, are considered as tainted with revenue bias
or based on insufficient information. Secondly, the decisions
are not binding on gquasi-judicial and appellate authorities nor
on the assessees,. These handicaps considerably restrict the
value and utility of the present Rulings and consequently
disputes keep going on. If these handicaps could be eliminated,
the decisions would acgquire public credibility and acceptance
which would be helpful in imparting some certainty and finality

to our highly complicated tax structure.

7.2 The Committee, therefore, recommend that an independent body
having trade participation be constituted, whose rulings should
be binding on all authorities under the relevant Acts as well as

on all assessees manufacturing or importing the relevant goods.
The Government may set up a "Classification Committee" at the
all-India level under the Chairmanship of Member (Budget) (or
another Member if Member (Budget) is pre-occupied} from the
Central Board of Excise & Customs, a senior level representative

from the Ministry of Law and one representative each from
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Federation of Indian Chambers of Commerce and Industry,
Associated Chambers of Commerce and Confederation of Indian
Industry. The Committee may decide all classification matters
between the Department and the trade/industry. The Committee
should have the power toc invite the Chief Chemist, Central
Revenues Control Laboratory, Director General, Technical
Development or any other technical authority or experts as and
when required. The decisions of the Committee should be by
concensus. In deciding classification matters, the Committee
should be guided by the provisions of the statute/Tariff, HSN
Explanatory Notes, classification information from Customs Co-
operation Council, and by trade parlance. The decisions of the

Committee should have prospective effect. .

7.3 The Committee recommend that the agenda of ﬁhe
Classification Committee should be decided about three months in
advance and issued in the form of a Public Notice in the official
Gazette. On the date (s) of the meeting, the Committee should
hear the applicant, others in the industry, if any interested,
the opposite party (such as Government side) and experts, if any,
whom the Committee may like to hear. After due consideration of
the matter, the Committee will give its decision which will be
issued in the form of a Government Notification in the official
Fazette and then Trade Notices will be issued by the Collectors
for information of the industry. The Committee will have the
power to re-consider and revise its earlier rulings after

pdequate justification, like fresh material which goes to the

foot of the dispute, is brought before it by either party
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(Government or industry). The Committee’s decision will Dbe

binding on all authorities including quasi-judicial authorities.
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CHAPTER 8
ASBESSMENT OF IMPORTED GOODS AND DEMURRAGE
8.1 The Committee have noted with appreciation that the
Department has recently introduced the systems of self-assessment
and green channel for examination and clearance of imported
cargo. Both the systems are, however, quite restrictive in their
selection of categories of importers as well as products to which
they are applicable. Since besides the high import duties, the
high costs of overheads, delays and demurrage charges are another
element leading to our high cost economy, something concrete

needs to be done to impart a sense of urgency to clearance of

goods by Customs.

8.2 The Committee feel that with the abolition of import
licensing for most of the goods, imoport consignments should, as
far as possible, be cleared within 3 days of filing of Bill of
Entry (i.e. within the free period allowed by the Port Trust).
The importers too should co-operate in this endeavour by keeping
ready with them the necessary documents including manufacturer'’s
catalogue and price list etc wherever the classification and
value of similar goods have not been established earier. If the
consignment cannot yet be cleared within the free period, queries
may be made by the Assistant Collector and/or a show cause memo
may be issued. If the doubt or dispute is subsequently decided
in favour of the importer, a detention certificate may be issued
for the delay caused by the Department. Such detention

certificates may be issued in all cases of doubt or dispute i.e.
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not only ITC/faboratory test cases, but in valuation and
classification disputes and other matters also. The Committee
have noted that at present in cases where detention certificates
are issued by the Custom House, Port Trust condones demurrage
only to the extent of 80% and the balance 20% demurrage is
required to be paid by the party. The Committee feel that in
cases where detention certificates are issued by the Custom
House, full demurrage may be condoned by the Port Trust and if
that is not posible, the un-condoned portion of the demurrage
should be paid by the Custom House. The cCommittee further
suggest that there should be automatic issue of detention
certificates in cases decided in importer‘s favour for the part
of the delay not attributable to the importer and that non-issue

of detention certificate may alsc be made appealable and,
therefore, a speaking order may be issued in such cases by adding
a suitable paragraph in the assessment/adjudication/appealable

order.

8.3 The Committee further note that delays in allowing clearance
of imported goods cause other heavy costs also to the up-country
importer besides demurrage, on account of air fare for to and fro
visits to the Custom House and also by incurring expenditure on
stay in hotels etc. The Committee feel that in cases where
delays are not attributable to the importer in clearance of
imported goods, the Department should also pay to the importer
costs to the extent of 1% (one percent) of value of goods, or
rupees twenty thousand, whichever is less. Such costs may be

awarded by Adjudicating/Appellate Authority/Tribunal in suitable
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and deserving cases. Their non-award should be appealable.

8.4 In cases where disputes are settled partially in favour of
the importer giving very substantial relief to him, the Committee
feel that some proportionate relief could be given in such cases
in the matter of demurrage. The Committee feel that demurrage in
such cases should not be more than the sum total of penalty, fine
and duty differential involved. In other words, the demurrage
should not exceed 100% of his additional liability on account of
duty plus fine and penalty. This relief should also be granted,
where merited, by adding a suitable paragraph in the

adjudication/appealable order.

8.5 In this context, the Committee have also examined the
existing provisions of Sections 13 and 23 of the Customs Act
relating to duty on "“pilfered goods" and "remission of duty on
lost, destroyed or abandoned goods", Since the provisions of
these two sections are similar in nature, the Committee feel that
it would be appropriate to merge the provisions of these sections
into one provision. The common relevant date for the purpose of
these sections may be taken as any time before physical clearance

of the goods from Custonms.

8.6 The Committee were informed that one of the factors which
delays processing of the Bills of Entry in the Custom Houses is
the pultiple trips which each bill of entry has to make to the
Computer Room. The Committee appreciate the value of computers
and the data stored therein. At the same time, however, the

Committee would urge the Custom Houses to ensure that the number
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of trips which each bill of entry has to make to the Computer

Room are reduced to the barest minimum.

8.7 Further, because of .the limitation of our ports, large
container vessels cannot directly come to the Indian ports and
often the containers have to be transhipped to India by smaller
vessels. The importers in India know the name of the large
container vessel {mother vessel) but do not know sufficiently in
advance the nam2 of the smaller vessel (daughter vessel) which
would be bringing their transhipped cargo containers. They
complain of procedural difficulties in having to amend the name
of the vessel in the import bill of entry filed in advance. In
order to get over this difficulty, the Committee urge that the
importers may be permitted to state the name of the mother
vessel in the advance bill of entry in the first instance and
they may intimate later the name of the daughter vessel as soon

as it becomes known to them.

8.8 In the matter of interest, some relief is called for under
the amended provisions of Section 47 of the Customs Act relating
to clearance of goods for home consumption whereunder interest is
liable to be paid if imported goods are not cleared within 7 days
of assessrnent of Bill of Entry. This creates difficulty
particularly in cases when the classification is disputed by the
importers and for that purpose the matter reguires re-
examination/reconsideration. It is felt that it would be
appropriate if a provision is made under Section 47 of the
customs Act giving power to the authorities to waive the interest

in such cases which are decided in importer‘’s favour. The
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Committee are, therefore, of the view that in cases where
imported goods are not cleared and the party agitates against the
department’s action, the Adjudicating/Appellate Authority while
giving decision in favour of the party may also grant relief by
renitting interest partly or wholly in genuine cases where the
importer agitated the matter against initial higher assessment or

penal action by the Department.
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CHAPTER 9
CUBTOME WAREHOUSING
9.1 It has been pointed out by trade interests that the Customs
(Amendment) Act, 1991, which came into effect from 23rd Decenmber,
1991, is against the genuine interests of the assessees. It has
been stated that under the provisions of the said Act,
warehousing period has been reduced to 30 days. Interest on duty
@ 20% is payable from the expiry of 7 days from the date on which
the assessed Bill of Entry is returned to the importer. It is
further stated that deposit of duty amounting to 50% is to be
paid before warehousing is permitted. It has been mentioned that
need for importing essential inputs and raw materials in bulk
quantity arises for a number of reasons. It is, inter-alia,
mentioned that it is economical to import various inputs in bulk.
It is further stated that the period of 30 days actually works
out to 20-21 days since it is relevant from the date of the order
and several days are required for physical movement of goods into
the warehouse. It has further been pointed out that clause 19 of
the "Recommended Customs Warehousing Procedures" as per Kyoto
Convention of 1973 states that the duration of storage in Customs
warehouse should be fixed with due regard to the needs of the
trade and shall not be less than one year. The trade interests
have further stated that even though India is a signatory to this

Convention, the period has been drastically reduced.

9,2 The Committee understand that the facility of warehousing
under the provisions of Section 61 of the Customs Act (prior to
its amendment in December, 91, when the period of warehousing was
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reduced) was being misused by some importers. There was a
tendency to import a large inventory of goods and Keep the same
in warehouse for long, sonetime indefinite period thereby
postponing payment of legitimate duty thereon, thus upsetting the
Government’s revenue budget., Perhaps this was the background for

reducing the warehousing period from the earlier three months to

30 days.

9.3 The Committee are of the view that facility of warehousing
under the provisions of relevant sections and Chapter IX of the

Customs Act may be allowed liberally for export production i.e.,

to 100% EOUs and for the purpose of Section 65 of the Customs

Act. Warehousing period for them may be fixed as follows :-

(a) For capital goods 10 years

1 year as at present but with
liberal provision for
extension where justified.

{b) For inputs

There should be no interest liability for the extended
period., Where the 100% E.O. Unit is debonded after 10 years’
promised working, rate of Customs duty chargeable on its capital
goods should be as prevailing on the date of de-bonding and
project imports benefit, if otherwise admissible after waiving
the contract registration formality, be allowed to them. The
same principle should apply to FTZ/EPZ units also. This is in
keeping with the spirit of Section 15 of the Customs Act, 1962
under which rate of duty applicable to warehoused goods is the

rate in force on the date of removal of goods from the warehouse.
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Procedural formalities should also be on a relaxed scale so
far as export production is concerned and there should ordinarily
be no recovery of establishment costs from exporting units.
Established exporting factories with clean track record and
satisfactory export performance over a period of two years are
not likely to disappear suddenly and therefore, they need not be
asked to furnish bank guarantees and securities -(such as for
transit bond)which add to their overheads énd weaken our export
competitiveness. A legal undertaking from such units may

suffice.

So far as goods imported for home consumption are concerned,
the Committee recommended in their interim report that the
principle should be ‘cash and carry’ because with the abolition
of import licensing for most industrial raw materials and
components, and upcoming trading houses providing stock and sale
facilities, there should be no need for actual users to maintain

large inventories by keeping goods in customs bonded warehouses.

Since then the Committee have had the benefit of detailed
discussions with various Chambers of Commerce and Industry and
Importers Associations and senior officials of the Department.
The Committee are informed that virtual withdrawal of the
facility of bonded warehouses for home consumption goods has
deprived the trade and industry of the benefits of guantity
discount and freight discount on their imports. These discounts

are stated to be quite substantial and when they are lost, there
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is more foreign exchange out-go on import of industrial
materials. The Committee feel that it is necessary to have

another look at their earlier recommendation.

On reconsideration of the matter, therefore, the Committee
would recommend the following course of action in respect of
imports for home consumption requirements falling under the

present Section 61 (1) (b) of the Customs Act, 1962 :-

(i) For manufacturers in central excise duty paying sector,
export houses, trading houses and star trading houses, the
time limit for bonded warehousing should be three months.
For importers not falling in these categories, existing

warehousing facility for 30 days may be continued.

(ii) As a precaution against misuse, initial deposit of 50% of
the duty payable (assessed at effective rate taking into
account the exemption notification if any, clearly

applicable) should continue to be taken.

(iii)There should no extension of the time limit. At the end of
three months/30 days, as the case may be, duty due will be

recoverable forthwith as per Section 72 of ,the Customs

Act, 1962.

9.4 With regard to the recommendation of the Kyoto Convention of
1873 on this subject (as cited by trade interests) the Committee
noted that what has been cited is only a recommended practice
but it may be necessary for our country to enter a formal

reservation if we do not propose to follow it.
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CHAPTER 10
DUTY DRAWBACK AND OTHER EXPORT BENEFITS
10.1 The Committee have noted with appreciation Government’s
decision to extend the simplified scheme of drawback brand rate
fixation to all export products with effect from 1.1.93. Since,
however, the scheme would be available only to a select category
of exporters, scmething needs to be done also for those left out

of this schemne.

10.2 The Committee suggest that in such left out cases, after the
declared data in DBK Statement has been verified by Central
Excise Officers, 75% of the drawback due to the exporters on the
basis of such verified data (and pending brand rate fixation by
the Ministry) could be allowed by the Custom House of export on
provisional basis. Such provisional rate of drawback may be
fixed in the Custom House by an officer not below the rank of Dy.
Collector of Customs. To safeqguard the revenue interest, the
exporter in such cases may be required to give a Bond or
Undertaking binding himself to refund the amount of drawback paid
in excess, if any, after the brand rate has been finally fixed by
the Ministry. The Conmmittee are of the view that this procedure
will reduce the hardship to the exporters on account of delays
that are at present involved in fixation of brand rates of

drawback by the Ministry.
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10.3 The suggestion that brand rates of drawback may be fixed
finally by the Custom Houses themselves on the basis of verified
data 1s not scund. The Committee feel that role of the
Directorate of Drawback in fixing brand rates cannot be
completely ignored for the reason that there should be a central
agency for the sake of uniformity of approach all over India in

the background of policy decision on various matters relating to

drawback.

10.4 The suggestion put forth by the Directorate of Drawback that
exporters may instead of asking for brand rate fixation avail of
alternate routes or schemes such as ‘Quantity Based Advance
Licence’ and the new ‘Value Based Advance Licence’, the Committee
feel that even though the élternate routes may be available to
the exporters, the facility of brand rate fixation should not be
withdrawn because for a certain section of exporters, this is the

only practical and convenient system.

10.5 The Committee understand that the amendment made to Section
113 of the Customs Act, 1962, during the 1991 Budget may not
cover cases of fraud or manipulation in drawback claim documents
coming to notice after the goods have already left the shores of
India. This possible lacuna may be looked into and amendment, if

necessary, made in Section 113 and/or 114.

10.6 pelays in payment of Drawback amount
In order to ensure that no undue delays are involved in
ayment of drawback amount due to the exporters, the Committee

re of the view that where rates (brand rates or all industry
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rates) are available, payment of drawback must be made within 15
days of the date of actual export. In case drawback is not paid
within the said period, interest on the drawback due may also be
paid to the exporter at the rate of 18%. Chegues for payment of
drawback to exporters may be issued on weekly basis instead of
fortnightly basis as at present. 1In cases where rate of drawback
is not available and a brand rate is required to be fixed by the
Department, data verification may be done by the Central Excise
Department within 30 days of its submission, and provisional rate
of drawback may be fixed by the Custom House of export within
another 30 days. The final rate of drawback may be announced by
the Ministry (Directorate of Drawback} within four nonths of the
date of submission of complete data by the exporter. If this is
not done, 18% interest for the period of delay should be paid to

the exporter on drawback claims already accrued.

10.7 Sub-section (1) of Section 76 prohibits grant of drawback
in respect of any goods the market price of which is less than
the amount of drawback due thereon or where the drawback due in
respect of any goods is less than fifty rupees. It sometimes
happens that imported goods are found to be defective by the
importer and of no use to him and after consultation with the
supplier he ships them back to the supplier. Customs do not
sometimes entertain drawback claim to the extent of 98% of the
duty paid in such cases because of the bar of Section 76 (1}.
This causes genuine hardship to the importer who is obliged to
pay the customs duty once over again on fresh replacements

imported by him. The Committee feel that a proviso may be
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inserted in Section 76 (1) to the effect that the prohibition
contained therein would not apply to the goods found defective on
import and sent back to the supplier provided that the supplier
accepts them and either supplies free replacement in lieu thereof
or refunds the original cost of the goods as charged by him at

the time of import.

10.8 Brand rate of drawback is not fixed at present if it works
out to less than 2% of FOB value or rupees ten thousand. The
Comittee recommend that while these limits may be retained, they
should be reckoned on the bacis of the value of relevant goods
exported by the exporter during one month and not on the basis of

the value of individual consignments.

10.9 Notification No. 197/62-CE issued under Rule 12 of Central
Excise Rules, 1944, prohibits payment of excise rebate on export
if "“value" of the goods exported is less than the amount of
rebate claim. Since there have been cases of excise duty being
more than 100% on certain goods (air-conditoners, cosmetics,
etc), the expression "value" may be replaced by the expression
"market value" so that payment of rebate is not denied in such

cases.

10.10 The Committee were informed by trade and industry as well
as by the departmental officers that considerable delays in grant
of export benefits (and so also in the case of collection of
Customs duty) occur due to inadeguacies in departmental testing
laboratories. Instructions have no doubt been- issued by the

Board as well as by the Collectors to reduce cases of repetitive
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testing of identical goods. However, considering the number of
samples still to be tested the number of laboratories is not

adequate. They are also deficient in equipment and staff.

The Comnittee recomnmend that sufficient number of
departmental laboratories may be set up and properly egquipped
with testing apparatus and staff. The additional cost for doing
so will be much less than the costs to the economy as a whele due
to inordinate delays in testing of samples. Till adequate
numbers of properly equipped laboratories come up, facilities
available in other Government/public sector laboratories and
reputed private sector laboratories may be made use of. As a
rough and ready rule, if departmental laboratories are not in a
position to test the samples at all or if they cannot test it
within 15 days (excluding transit period both ways), samples may
be sent to outside laboratories approved by the Departmént and

their test reports relied on.

10.11 The Duty Exemption Scheme which allows imports of raw
materials, components etc. free of customs duty against advance
licences 1is an important facility for export production.
However, the scheme as presently operated suffers from serious
defect of divided responsibility between Customs Department and
Import 7Trade Control (ITC) Department (under D.G.F.T. in
Ministry of Commerce). While revenue of the Customs Department
is at stake, the responsibility to watch fulfilment of export
obligation has been entrusted to ITC authorities. ITC
Organisation has no field staff which is in day~to-day touch with

the producing factories. Customs and Central Excise Department
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is the only one in the Central Government which is in day-to-day
touch with such factories. Officers of this Department are
spread over in the remotest corner of the country wherever
manufacturing factories exist. This Department alone would be in
a position to gquickly spot out bogus factories and other
applicants for advance licences and also to keep a watch over
proper utilisation of imported materials by manufacturers and
export houses etc. to whom advance licences may be granted. The
Customs and Central Excise Department can take over this

additional responsibility in the field without any significant

extra cost.

The Committee recommend that the system of divided
responsibility for the Duty Exemption Scheme should end and it
should be fully entrusted to the Customs & Central Excise
Department. Advance licences or sanction letters for duty free
import of required materials for export production may be issued
by the Drawback Directorate in the Department of Revenue,
Ministry of Finance. This Directorate may be adequately
strengthened for the purpose. Input-output norms may continue to
be fixed and published to facilitate ready calculation of
requirement of imported materials. After the licence/sanction
has been granted, responsibility to watch fulfilment of the
export obligation should be entrusted to the Asstt. Collector of
Central Excise incharge of the manufacturing factory unless, of
Course, the duty free licence/sanction has been issued on
replenishment basis after export obligation having already been

fulfilled.
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10.12 Payment of export rebate of excise duty and giving export
pond credit for excise duty are functions assigned to the
Maritime Collector of Central Excise, The Committee recommend
that this organisation should be attached to the Custom House
because its work is akin to that of payment of drawback on export
and proof of export is readily available in the Custom House.
This suggestion will cut down the delays in transmission of proof
of export from Custom House to an agency outside, loss of
documents in transit, non-~linkage of papers in the Maritime
Collector's office, etc. The exporter too would not have to run

to different agencies.
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CHAPTER 11

DEEMED EXPORTS8 AND CLEARANCE OF GOODS INTO DTA
BY EXPORTING UNITS

11.1 Sco far as earning or saving of foreign exchange is
concerned, deemed exports are as valuable as actual physical
exports. However, deemed exporters have to face hardships
because the Customs and Central Excise laws do not recognise
deemed exports as exports. Consequently, full facilities as
available for actual exports, such as procurement of input under
bond or by availing MODVAT credit, are not automatically extended
to deemed exports though in a few areas some facilities have been
given on an adhoc basis. Often, the deemed exporter has to deal
with the agencies of both Ministry of Commerce as well as Customs
and Central Excise Department for getting the benefits sanctioned

for deemed exports.

11.2 The Committee feel that this dQichotomy should end and deemed
exports should be treated on par with actual exports. For this
purpose, the definition of "export" in Customs and Central Excise
Laws may be amplified by adding the words "and, unless the
context otherwise reqguires, includes deemed export". Further
"deemed export" may be defined to mean supplies made for export
production to units in Free Trade Zones and Export Processing
Zones and to 100% Export Oriented Units and also supplies made
under international competitive bidding to such IDA/Worlgd Bank

etc. aided projects as Government may specify.
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11.3 The units located in FTZ/EPZs and 100% EOUs also have some
operaticonal problems. They are allowed to clear upto 25% of
their output to Domestic Tariff Area on payment of duty. While
theoratically it may be quite correct to treat these units as
foreign territory and assess their clearances to DTA as if they
were imports into India from abroad, such treatment has posed
certain practical difficulties. These units are not located at
or near the major ports. In the case of 100% EOUs they are
spread in mofussil areas all over the country. In the interior
it becomes well nigh impossible to readily find out CIF value of
similar goods for assessing advalorem duty therecn. Rate of
Customs duty applicable to the goods may also be difficult to
find out because of limited knowledge, literature and experience

available to officers in the interior.

Since the goods (including waste and scrap) are being sold
into the domestic market, 1like all other excisable goods
manufactured and sold in India, the value base for assessing the
duty on domestic gquota of exporting units ocutput may be the
assessable value as per Section 4 of the Central Excises & Salt

Act, 1944 which is easier to find out from the sale price.

Further, at least in the case of units which use indigenous
inputs entirely or overwhelmingly (90% or above), the rate of
duty itself could be fixed as a percentage (100%, 120% or 150%)
of the normal effective excise duty, after taking into account
the extra advantage accruing to the export oriented units because

of use of duty free capital goods, counter balanced by higher
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assessable value under Section 4 of the Excise Act as compared to

CIF value of similar imported goods.

11.4 The procedure applicable to clearance of goods from
exporting units into DTA may be a convenient blend of self-
removal procedure and physical type of control. Instead of an
application in form ARl being submitted to the Range
Superintendent for pricr assessment of the goods, the units may
be asked to submit classification lists and price lists for prior
approval, maintain a personal ledger account and clear their
goocds on payment of duty on gate passes which will be counter

signed by the Inspector of Central Excise incharge of the unit.

11.5 The exporting units may be allowed MODVAT benefit on duty
paid inputs purchased from dealers in domestic market if in some
cases they find direct supply from manufacturers inconvenient.
Of course, they will get MODVAT credit only if they bring the
goods accompained by the relevant gate pass or subsidiary gate
pass. The credit taken by them will be available for paying duty

on their DTA sales.

11.6 The power to permit job work facility in a DTA unit to
exporting units may be delegated to the Assistant Collector. In
emergent cases, like break down of machinery, the Range
Superintendent may allow the damaged part to be taken to DTA for

repairs and return.
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CHAPTER 12
APPROVAL OF CLASSIFICATION LIST/PRICE LIBT IN CENTRAL EXCIBE
12.1 Approval of classification 1lists and price 1lists is
peculiar to Central Excise factories working under Self-Removal
procedure. Though seemingly irksome, it serves a useful purpose
by providing the assessee with approved documents stating the
rate and valuation applicable to his various varieties of goods
so that he can go on determining and paying the duty accordingly
on his own. It alsoc provides a safety net to the assessee fron
the onslaught of short levy demands for periocds as long as five
Yyears. The Committee, therefore, feel that the system of
classification lists and price lists should continue. However,
there is a great demand by the trade and industry for fixation of
time limits for approval of classification lists and price lists
and for finalisation of provisional assessments. The Committee
feel that this demand is justified and some automaticity and

speed need to be introduced into the system.

12.2 The Committee note that the Central Board of Excise &
Customs had prescribed time limits for approval of classification
lists during the year 1976. As per the said instructions, the
normal time prescribed for approval of classification lists is
within 15 days; in cases where chemical examination report is
required the time limit is one month; in cases where there are
more items in the classification lists, the time limit for
approval is two months; in respect of new products the time limit
is three months. The Committee, however, observe that this time

limit is seldom complied with for various reasons and that delay
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in approval of classification lists and price lists has been one
of the long standing and wide spread grievance of the industry.

The Committee feel that there is need to do something more.

12.3 The Committee recommend that by amendment of statutory rules
it should be provided that classification lists are deemed to
have been approved after a lapse of one month from the date of
their receipt in Assistant Collector’s Office unless within the
said period of one month a show cause memo has been issued by the
Assistant Collector proposing modification of the declared
classification, with reasons therefore. Where show cause memoc is

issued, the matter should normally be decided within two months

from the date thereof.

12.4 The Committee note that power has already been delegated to
the Superintendent to approve subseguent revisions of
classification list which involve minor changes of

inconsequential nature.

12.5 Similar time frame and procedure as for classification lists

may also be applicable in the case of price lists.

12.6 The Committee are further of the view that the assessee may
get only the first time approval of price lists of commodities
manufactufed by him stating clearly therein the pattern of sale
and the elements that have been taken into consideration for
arriving at the price declared. If subsequently there is a
change in the price (whether up or down), the assessee may submit

a fresh price list only for information of the Central Excise
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Department provided the pattern of sale and elements constituting
price (including discounts) remain the same. No specific
approval of subseguent price lists by the Department should be
needed. Law already provides for adequate time (6 months) to the
Department to investigate and raise short levy demands. However,
in cases where the pattern of sale or the elements comprising
price (including discount) have undergone a change, there will

be need for specific approval of the revised price 1list by the

Department.

12.7 Duty determined by assessee pending approval of
classification list and/or price list may be deemed to be

provisionally assessed without any further formalities.

12.8 Provisional assessment, whether so ordered specifically or
deemed to be so, for any particular reason, should be considered
provisional only for that reason and not for any new disputes or
claims agitated later, In other words, it shold not be an
omnibus provisional assessment to save all sorts of new
claims/demands from time bar. Same treatment should be given to

payments under protest.

12.9 If the required information/documents are not received from
the assessee during the time allowed (with reasonable extension
as warranted), the matter may be decided on the basis of

information available on record.

12.10 The Committee reiterate the recommendation already made in
para 10.10 of this report regarding expanding and strengthening

the network of departmental testing laboratories and till that
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is done, availing the facility of testing samples in other
Government/public sector laboratories and approved private

laboratories may be allowed.

12.11 Changes in classification list which do not affect the rate
of duty applicable to the goods may be filed by the assessee by
way of amendment to already approved classification 1lists and
there should be no need to submit the whole new classification

list for the sake of such minor changes.

12.12 While assessing the monthly RT12 Return, the Superintendent
of Central Excise should be bound to follow the approved
classification list/price list. The “inquiry" to be made by him
as envisaged in Rule 173 I does not extend to a review of the
approved classification 1list/price 1list at this stage. This
should be made clear in Rule 173 I. Any proceeding for making a
material change 1in the approved classification list/price 1list
should be conducted by the authority entrusted with the function

of such approval and after issue of the due notice to the

assessee,
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CHAPTER 13
MODVAT
13.1 After valuation, perhaps the second single factor accounting
for the largest number of disputes between the Department and the
assessees 1is MODVAT. Controversies commonly arise on the point
whether a certain material or part is an ‘input’ eligible for
MODVAT credit or not. The Apex Court decided this question four
years ago holding that the expression "used in the manufacture
of" had a wide scope and covered articles used both directly as
well as indirectly. But disputes still abound, may be due to
ignorance of the case law or may be because of overzealousness of

junior officers to augment revenue,

The Committee feel that it would help put a stop to these
futile disputes if in the light of the law as laid down by the
Supreme Court, the words "whether direclty or indirectly and
whether contained physically in the final product or not" are
added after the existing words "used in or in relation teo the
manuafacture of the said final products" in Rule 57A. Further,
credit should also be made admissible for articles cleared with
the final product and whose value is included in the assessable

value of the final product.

13.2 Since MODVAT credit is denied for the duty paid on capital
equipment, tools and appliances, such duty continues to remain a
factor contributing to our high cost economy. The Committee feel
that this duty burden ought to be mitigated. Two options may be

considered. Either the Central Excise duty on capital goods may
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be withdrawn or it may be modvatted in five annual instalments.
The second method would certainly involve some accounting
complications. Incidentally, the first method has another
advantage from revenue’s point of view in that some three per
cent duty on inputs of capital goods would still remain with the

Government, For the sake of simplicity, the Committee would

recommend the first option.

13.3 The Committee further suggest that as a measure of
simplification credit actually taken for the inputs alone should
be reversed when modvatted inputs have to be cleared as such from
the factory for any justifiable reason. In other words, the
deemed manufacturer clause "as if such inputs has been
manufactured in the said factory" in Rule 57 F (I) (ii) may be
deleted and it may be provided clearly in the said Rule as well
as in Rule 57 I (2) that the duty leviable in the hands of the

user assessee would be equal to the credit taken by such assessee

in relation to such inputs.

13.4 Government have been saying from the very inception of the
MODVAT scheme that the scheme does not require one-to-one co-
reltion between inputs and output but controversies do keep
arising on this score. The Committee understand that there are
conflicting judgements by the Tribunal also on this point. In
order to end this fruitless controversy, the rule itself should

clearly say that no one-to-one co-relation would required to be

established between inputs and output.
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13.5 At present, there is no time limit for taking MODVAT credit
on a gate pass. The Committee are informed that there are cases
where such credit has been taken by the assessees after two or
even three years from the date of issue of gate pass. Such cases
appear to be suspect. It is too much to believe that inputs
would be floating around for such long periods when the financing
cost involved for keeping them is very high and the goods may be
liable to deterioration also. The Committee recommend that to
begin with, the Scheme should provide that MODVAT credit would be
available only within one year from the date of issue of the
relevant gate pass payment of Customs duty on bill of entry.
Later, if the Government find that even this time limit is too

long it may further reduce it to six months.

13.6 The Committee were informed that in some Collectorates trade
notices have been issued requiring Collector’s priar permission
for taking money credit under Rule 57K. The Committee are not
aware of any special reasons for centralising this power with the
Collector. As under the MODVAT credit scheme, such power should

be exercisable by the Assistant Collector incharge of the

factory.

13.7 Permission to allow job work facility under Rule 57F(2) is
grantable by the Assistant Collector. While this arrangement may
continue, there should be no need for Assistant Collector’s
permission for each individual removal of similar inputs for the
same type of job work. For such repetitve removals of inputs for
job work and for receipt of processed goods from the job worker,

a simple intimation to the Range Superintendent should be adequate.
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such intimation should be given to the Range Superintendent in
charge of the principal factory as well as the Range

Superintendent in charge of the job worker factory.

13.8 The same course may be followed for job work facility under
Rule 56B. There seems to be no special reason to insist on
Collector’s prior permission under Rule 56B when Assistant
Collector’s permission is considered good enocugh for similar job

work facility under Rule 57F(2).

13.9 While the deemed credit facility has helped small scale
units whe cannot afford to buy large individual gquantities of
inputs directly from producing factories, the deemed credit
orders as presently worded have given rise to almost endless
litigation. The existing legal position enunciated by High
Courts and even by Supreme Court (1990/45 ELT 201 (SC) is that
stocks of goods existing in the market are deemed to be duty paid
and onus jis on the Department to prove in individual cases that
the goods are not duty paid. 1In view of this legal position, the
deemed credit order should be modified so as to bring it in
confirmity with relevant Rule 57G(2) and it should make <clear
that stocks of goods existing in the market will be treated as
dutykpaid except for goods lying in a customs area or inside
the producing factories or in bonded warehouses outside customs
area or producing factories which have clearly not yet reached
Clause 2

the stage of clearance on payment of appropriate duty.

(ii) of the Deemed Credit Order should accordingly be modified.
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13.10 At present, invoices/challans issued by SAIL and HCL are
treated on par with gate passes for allowing MODVAT credit. 1In
order to reduce the costs and burden of having to issue
subsidiary gate passes to small scale units, other organised
public sector units like IPCL, HZL, MMTC, etc. should also be
added to the list of Undertakings whose inveices/challans would

be given the status equivalent to GPl.

13.11 If MODVAT inputs turn out to be defective and are regquired
to be returned to their manufacturer, the ‘procedure for
debit/credit should be a simple one, The receiving assessee
should give a simple intimation to the Range Superintendent as
well as the Range Superintendent of factory of origin, thereafter
debit the amount of credit already taken and return the defective
inputs on his own gate pass to the producing factory. The
producing factory may take MODVAT credit on the strength of such
gate pass, reprocess/recondition the defective goods and then
clear the equivalent guantity on a fresh gate pass on payment of

appropriate duty.

13.12 wWhere inputs are common for export goods as well as for
home consumption and the two goods are substantially of the same
guality and specifications, bifurcation of input credit for
purpose of cash refund relating to exported quantity may be done

on the basis of input output formula of such goods.
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13.13 Where the exporter is other than the manufacturer/job
worker, cash refund equivalent to input credit may be given to
the exporter whose name occurs in export documents provided the
manufacturer/job worker gives a dis-claimer in favour of the

exporter.

13.14 Once it is established that an exporter-manufacturer is
unable to utilise the input credit for paying duty on final
products cleared for home consumption at all or within a period
of three months, cash refund eqvivalent to the input credit may
be granted to him on monthly basis so that his finances are not
blocked for unduly long periods. The same system should be
followed for deemed exports as well. No procedural or other

discrimination should be made between actual exports and deemed

exports.

13.15 Rule 57E authorising variation in rate of credit and
consequent adjustment thereof is at present open ended. The
committee recommend that it should have a time linit of one year

for adjustment reckoned from the date of finalisation of

assessment of inputs at the place of their manufacture. An

indefinite uncertainty on this score cannot be justified.

13.16 The Committee were informed that for Jjob work facility

under Notification No. 214/86-CE, it is not necessary to bring

back the processed waste from the job worker factory to the

principal factory but under Rule 57F(2) it is necessary. The

Committee do not find any special reason for this procedural

conflict for job work facility under the two Rules. Carting of

61



process waste entails avoidable exrense. The Committee,
therefore, recommend that waste arising in the course of job work
need not ordinarily be brought back to the principal
manufacturer’s factory. But it should be declared by him and
where duty is leviable on waste, it should be paid by the
principal manufacturer unless the job worker too happens to be
working under MODVAT procedure and is willing to pay the duty

leviable on such waste.

13.17 Inspite of the MODVAT scheme, a large number of set off
notifications are still in force. Set off procedure is very
cumbersome as it involves approval of input-ouput formula, one-
to-one co-relation and copious calculations of deductible amount
for each consignment of final product. All this is avoidable.
The Committee recommend that as in the precedent case of
Notification No. 201/79-CE dated 4.6.79, the set off
notifications may also follow the simpler proforma credit/MODVAT
credit procedure. Perhaps one comprehensive set off notification
listing all eligible products and their inputs in a Table would
do, so that the procedural part is not required to be repeated in

a large number of individual set off notifications.
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CHAPTER 14
APPELLATE BET UP
14.1 It is a commonly heard complaint that barring a few
honourable exceptions, bold decisions are generally not taken at
adjudication stage and on appeals by Collectors (Appeals) for
various reasons and that most of the appeals filed by assessees
are either rejected or remanded for denovo adjudication to the
Department. Consequently, the desired amount of screening of
cases is not taking place at the adjudication and first appeal
stages and it is resulting in very heavy in-take of appeals at
the Tribunal level and wasteful denovo proceedings at Assistant

Collector and Deputy Collector level.

14.2 During their discussions with senior officials all over the
country, the Committee have been informed of certain disturbing
developments which have contributed to the fear psychosis at

decision making levels in the collectorates.

The Committee were told of some instructions issued from
Vigilance Wing of the Board to the effect that copy of every
order passed which happened to be in favour of the assessees
should be endorsed to the Chief Vigilance Officer. If it be so,
it wéuld be natural that no Collector or Additional Collector

would like his orders being scrutinised from vigilance angle as a

routine,
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The Committee were also informed that CERA Audit have
started questioning the correctness of guasi-judicial orders
passed by adjudicating authorities and they have been asking for
review of certain orders. The Committee understand that there
was an understanding in writing with the Comptroller & Auditor
General of India around 1962 that CERA Audit would not question
adjudication orders and appellate orders. It appears that this

understanding is now being departed from.

We were further toeld that in certain areas, a practice has
developed to send orders passed by one Collector for comments to
another Collector. This is quite derogatory to the Collector who
passed the order. If the senior officer desires assistance in
the matter of review of orders passed by his subordinate
officers, he may be provided with the necessary assistance in his
own office; orders passed by one Collector should not be sent to
another Collector in the same or neighbouring Collectorate for
comments. The cumulative effect of the three disturbing
practices mentioned above has been that the officers choose to

play safe.

It is only a myth that arbitrary or unjust crders would lead
to larger revenue collection. Such orders are bound to be set
aside by the Tribunal or by the Court. The result at the end of
these proceedings would be the same but in the process useless
work would have been created and expenses incurred both of which
are avoidable. Since the aspects mentioned herein are
administrative in nature, the Committee would urge the CBEC to

take suitable corrective action at the earliest to restore
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confidence among decision making authorities. So far as the CERA
Audit qguestioning gquasi~judicial orders is concerned, the matter
may be taken up with the C&AG of India in the light of the

original understanding reached with him regarding the scope of

Audit.

14.3 The Committee consider that it may be a real economy to have
Benches comprising of two Collectors (Appeals) to decide appeals
in cases where stakes are high (all classification/valuation
modvat matters; other matters in which duty, penalty or fine
involved is Rs. 2 lakhs or more) so that the fear psychosis, which
is quite normal when decisions have to be taken by an individual
Collector, is eliminated. Cases before the proposed first appeal
Benches may be argqued both by the Departmenal Representatives as
well as the representative of the party and hearings should take
place in open court as is the practice in the CEGAT. 1In case of
the

difference of opinion between two Collectors (Appeals),

jurisdictional Principal Collector should function as the third

member of the Bench.

14.4 An important aspect of the appellate work is the question of
pre-deposit of duty and penalty as adjudged by the authority
below. The Committee would like to approach the guestion of pre-

deposit and stay from a practical point of view. It has

generally been the experience that Cocllectors (Appeals) do not
pass separate orders on stay applications but take up disposal of
the appeal itself, thus impliedly waiving the conditon of pre-

deposit. But this does not cause any delay in collection of
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legitimate revenue because, by and large, Collectors (Appeals)
are able to dispose of the appeals themselves within about 3
months. In practical terms, recovery of adjudged duties and
penalties starts only after disposal of first appeal by
Collector (Appeals). It would not, therefore, be detrimental to
revenue collection and, on the other hand, it would save
considerable time and expense of the assessees as well as of the
Collector (Appeals) office, if the condition of pre-deposit is
done away with for appeals to be filed before Collector

{Appeals). The Committee would recommend this proposal.

So far as the Tribunal is concerned the real remedy against
stay of demands for long periods is to strengthen and expand the
Tribunal suitably so that it too can finally dispose of appeals
themselves within 3 to 6 months. 1In that case, even if stay is
granted in cases where Department feels it should not have been
granted, the damage to revenue would at the most be a delay of 6

months.

Finally, the Committee consider only fair that the amounts
required to be pre-deposited under Section 35F/129E or disputed
demands otherwise recovered should be treated as a deposit only
and if on decision of the appeal it is held to be refundable, the
bar of unjust enrichment should not apply to it as it does not

apply to other deposits.

14.5 Coming to the Tribunal, while this institution has inspired
confidence among the assessee and while the qguality of its

judgements is well recognised, as evident from the fact that an
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overwhelming number of them have received confirmation by the
supreme Court, certain deficiencies have been noticed in its
organisation and infrastructural support which have had an
adverse effect on its functioning. Considering the heavy in-take
of appeals, the number of benches originally sanctioned has
proved to be very inadeguate. Furthermore, the working strength
of Members of the Tribunal has seldom come up to the sanctioned
strength and at any given time many vacancies in the posts of
Technical Members or Judicial Members have existed. Where
benches have been constituted, they are not able to deliver their
best because of lack of supporting staff, particularly,
stenographers. The net result of these deficiencies has been an
alarming increase in the number of appeals pending before the
Tribunal. This is as exasperating for the assessee as also for
the conscientious and hard werking Members of the Tribunal. The
whole objective of having early finality to indirect tax

litigation has in the process been defeated.

14.6 In view of the large backlog of cases pending over the years
with the CEGAT (reportedly about 53,000 appeals), heavy revenue
stakes locked up therein and other handicaps from which the
present Tribunal suffers, the Committee feel that there is an
urgent need to reorganise the Appellate Tribunal on the following

lines: -

1. There should be only one high powered Tribunal and it should
be set up under Article 323B of the Constitution of India at

least at the level of the Central Administrative Tribunal.
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The Tribunal should have one President, eight Vice

Presidents and 32 Members.

The Vice Presidents and Members should come from judicial

and technical streams in the ratio of 50:50.

The above strength would give the Tribunal about 20 Benches
of two Members each (one technical and one judicial) which
should be located as far as possible at different locations
where High Courts are situated and where workload is
adeguate. High Court seats not justifying location of a
separate Bench because of inadequate workload may be
covered by circuit Benches. Such widespread organisation is
necessary to deal with the heavy backlog and fresh intake of

appeals.

Terms and conditions of service (including age of
Superannuation) of the President, the Vice Presidents and
the Members of the Tribunal should be on par with those of
their counterparts in the Central Administrative Tribunal.
Such uniformity would be a healthy practice among different

Central Tribunals set up under the Constitution.

There should be no distinction as between Regional Benches
and Special Benches. Every Bench should deal with all

appeals arising within its territorial jurisdiction.

Besides appellate powers as at present, the Tribunal should
have original jurisdiction to intervene in matters of an

emergent nature at any stage.
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10.

11.

12.

While there need be no admission procedure for appeals,
admission procedure may be provided for applications on the
original side so that the Tribunal is not flooded with all
sorts of applications with a view to side-stepping the

normal adjudication and first appeal machinery.

Authorised Representatives (Consultants, Chartered
Accountants, Employees etc) as well as Advocates may appear

before the Tribunal as at present.

Even if the High Court’s Jjurisdiction under Article 226 is
not ousted, with the provision for original jurisdiction as
proposed above, the tendency on the part of the parties to
rush to High Court would, it is hoped, be curbed and High
Courts are also 1likely to be very selective in admitting
writ petitions in view of the adequate alternative remedy

available.

Since the Department of Revenue in the Ministry of Finance
is a litigant party before the Tribunal, in ordér to impart
credibility and wider acceptance to its decisions as an
independent organisation, the Tribunal should be placed

under the administrative control of Ministry of Law.

Since the fee fé¥ filing appeals before the Tribunal may be
increased,the Bench should have power to waive or reduce the
fee in *pauper" cases. The COnnittee'were informed that
such cases do arise in Indo-Bangladesh border areas where

the appellants were too poor to pay even the fee of 200/-.
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3.

14.

15.

1s6.

17.

The Tribunal sitting in a Bench of at least three Members
should have the power to punish parties (including
departmental officers) who disobey or ignore its orders or
directions inspite of a notice bringing such default to
their notice. Such punishment in the case of parties may be
by way of a suitable fine not exceeding Rupee one lakh. 1In
the case of departmental officers, Bench may record
strictures which shall be forwarded to the Secretary Revenue
for such action as deemed fit. 1In exceptional cases and for
reasons to be recorded in writing, it will be open to the
Bench itself to direct that the strictures should be placed
in the concerned Officer‘’s confidential character roll.
Tribunal’s order in contempt proceedings will be appealable

to the Supreme Court.

The Tribunal will also have the power to award suitable

costs and compensation in deserving cases to either party.

No reference should lie to High Courts on Tribunal’s orders.

Such orders should be appealable directly to the Supreme

Court only.

The present CEGAT may be absorbed in the new high powered

Tribunal.

Adequate infrastructure by way of Registry, P.Ss., P.As, and

library etc. may be provided to the new Benches so that they
can function properly.
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CHAPTER 15
SETTLEMENT COMMISEION
15.1 There are a number of cases both in Customs and Central
Excise in which besides the guestion of law involved, there may
be disputes on facts of the case also. In such cases, the
institution of a Settlement Commission may be helpful in early
resolution of complicated and long drawn out cases by the process
of compounding or give and take on doubtful points. Because of
the very nature of the work and very heavy stakes involved in
Customs and Central Excise cases {as compared to Income Tax
cases), the proposed Settlement Commission would have to be

really a very high powered one so that it can take bold decisions

without the fear of possible allegations.

15.2 The Committee would suggest two alternatives for the

proposed Settlement Commission :-
Ooption I +~ A separate and independent three member
Commission may be set up consisting of (1) a Chief Justice
or Senjior Judge of High Court (serving or retired)}) as
President, (2) another High Court judge (serving or retired)
as Member (Judicial) and (3) a departmental officer of the
rank of Chairman, Central Board of Excise & Customs (serving
or retired) as Member (Technical). If workload increases,
more such Benches of three Members may be set up in the
Commission. All Members of the Commission (including the
President) may be appointed with the concurrence of the

Chief Justice of India. They should retire on reaching the
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age of 65 years.

option II - If for the reasons of economy, Government do not
wich to create a separate Commission with full supporting
infraz*ructure a couple of Special Benches with powers to
corpound cases may be created in the proposed high powered
Trikunal. Fach such Dench may consist of three Members two
of whom should be of the rank of President or Vice President
of the Tribunal and there being at least one Merber from the
Judicial stream and one from the technical stream. If this
cption is folliowed, strength of Vice Presidents and Members

in the proposed Tribunal would need to be augmented.
Procedure of the Settlement Commission :-

Only such cases which involve duty, fine, penalty or value
of goods exceeding Rupees one crore should come before the

Commission for settlement.

Cases should be filed for settlement within six months of
issue of the show cause notice. This period should be
adequate for the parties to make up their mind whether they
want to go in for settlement or for the normal

adjudication/appeal channel.

In respect of pending adjudication cases, limitation period
for filing the case before the commission for settlement

should be six months from the date of commencement of the

Settlement Commission.

72



(84

It will be open to the Bench to admit a case for settlement

or not after briefly hearing both sides. The Department
will have its say in the natter of admission but no veto
power., Cases not admitted will stand relegated to the

normzl adjudication/appeal process.

Settlement terms will cover duty, fine, penalty and the
guestion of immunity from prosecution under Customs, Central

Excise or any other Act.

Settlement terms will be final and no appeal shall lie

there against.

73



CHAPTER 16
BONDS, DEMANDS AND REFUNDS

16.1 Bond ~ There is reed to reduce the number of bonds both in
Customs as well as Central Excise. Besides the problem of safe
keeping of bonds and bank guarantees, a lot of time is spent in
getting them renswed from time to time. Considerable saving of
time, effurt and money can be effected by taking only a 1legal
undertaking from units and persons well known to the Department
and who are rot likely to disappear suddenly. The Committee feel
that instead of formal bonds with surety, security or bank
guarantee, ordinarily legal vundertakings may suffice from
approved Star Trading Houses, Trading Houses, Export Houses of 3
years’ standing, registered Central Excise factories in dutiable

sector, units in FTZ/EPZ and 100% EOUs with proven track record.

16.2 Demands - There are cases detected involving fraud,
suppression etc. where extended time limit of 5 years would be
applicable. But it is seen in some of these cases that after
detection the Department has taken 2 to 3 years for issuing the
show cause notice. Such long delay in investigations is not
understandable, Six months’ after detection should be adequate
time for completing the investigations and issuiny the show cause
notice. The Committee feel that the maximum time limit of 5
Years should apply only to such of the demands involving
suppression etc. where show cause notice has been issued within
six months of the short levy, non levy or erroneous refund coming

to Department’s notice; otherwise (i.e. in case of late issue of
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SCN) the demand should cover only the period that has elapsed

before detection plus six months thereafter.

16.3 At times it hLappens that approved classification list and
price list are in force and there is no controversy about them
but yet clerical and arithmetical mistakes occur in the process
of determination and payment of duty by the assessee, The Act
should prcvide for correction by the Range Superintendent of such
bonafide mistakes at the time of assessment of RT12 Return cf
the month without the issue of a formal show cause notice and
hearing and without the assessee having to file a formal refund
claim. The Superintendent may, if convificed that the error was
bonafide and that the approved C.L. or P.L. do not require a
change, wake a direction in the assessment memorandum that the
assessee should pay the duty short paid or take credit for the
anmount paid in excess. However, where the rectification action
of the Superintendent itself contains a further mistake, the
assessee should have the opportunity of contesting it and the
Superintendent should make a revised order of assesssment. If

the assessee still feels aggrieved, he should have the right of

appeal.

16.4 Complaints against indiscriminate demands for extended
period of limitation abound. Most of these demands ultimately
fail in appeal but the assessee, even if he has actually not paid
the demand amount, is put to considerable harassment and-ekpenséé
of contesting the demand right upto the Tribunal stage. It is
only fair that the assessee should be compensated in cases where '
the demand was clearly far-fetched. The Committee ‘have
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separately recommended a general powefito the Tribunal to award
costs and compensation to either parté‘in deserving cases. The
Cosrittes feel that in a case of far-fetched dewand, compensatibn
of upto Rup=2e twenty thousand may be%@wardable to the assessee

even where no actnal payment towards t&e demand was made by the

25Ses5eE.

16.5% Section 11A/28 relating to demanés should clearly provide
that no demands will be issued even fér past six months if the
ascessments were made 1n accordance wiéh approved classification
list/price 1list/tariff advice. Re-b1assification/revaluation
decisions should be effective prospectively only except in cases

of fraud, suprression etc.

16.6 Refunds - It has been pointed out that when as a result of
an order, assessees are entitled to refund of payment illegally
collected, the Department delays the payment on the plea that it
is goirg in for appeal against the order. On the other hand,
wher the Department obtains a favourable order, it is looking for
immediate consequential payment den though the assessee has gone

in appeal. The practice is, therefore, not fair.

The Corrittee feel that in cases of delay in granting
refund, the Department should pay lsiﬁ;nterest from the date of
explry of one month from the receipﬁfgzwessential documents and
information from the assesssee/party unless the Department has

obtained a stay order against granting refund.
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16.7 Where on scrutiny of a refund claim, a substantial part
thereof is found payable and only the balance amount is objected
to, the admitted part may be sanctioned forthwith instead of

holding up the entire claim till settlement of the objection.

156.8 Earlier nrovision for automatic conseguential refund arising
out of quasi-judicial orders/court judgements (i.e. without the
assessee having to apply for it formally as in old section
11B(3)) should be restored both for Customs and Central Excise.
actual refund to be granted to the assessee will, of course,
depend upon his fulfilling the other statutory conditions

relating to refund.

16.9 There was an earlier provision in Section 11B to the effect
that ‘relevant date’ in the case of provisional assessment will
be the date of adjustment of duty after finalisation of
assessment. This provision seems to have been omitted
inadvertently while amending Section 11B during 1991. Since it
is obvious that guestion of any demand of refund in the case of
provisional assessment would arise only after finalisation of the
assessment, the definition of ‘relevant date’ may be restored in

the statute in order to clear the uncertainty generated by its

omission.

16.10 As already recommended by the Committee in Chapter 14,
amounts reqguired to be deposited pending appeal under Section
35F/129E or disputed demands otherwise recovered should be
treated as a deposit only and bar of unjust enrichment should not
apply to such deposits just as it does not apply to any other

deposits.
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16.1! Unjust Enrichment - There was hardly any Chamber or Trade
and Industry Association which did not speak against the denial
of refund to assesseces on the ground of unjust enrichment.
Familiar arguments regarding doubtful constituticnality of the
concept and inequity of the policy under which demands for past
periods continue to be recovered from the assessee regardless of
whether he had recovered the amount from the customers or not,
were reiterated hefore the Committee. It was suggested that the
concept be either scrapped or be balanced by bringing in the
reciprocal concept of unjust impoverishment. It was stated that
£0% of the refund paid to the assessees was in any case accruing

back to the Government in the shape of income tax/corporation

tax.

The Committee find that the suggestion to waive recovery of
demand amounts not realised by the assessee from customers and
which he cannot recover from them later, though seemingly fair,
is fraught with serious implications. It is likely to lead to
large scale corruption and collusion at lower and middle levels
of administration, unscruplous assessees being tempted to somehow
get lower initial ‘assessment with the tag of guaranteed
protection against retrospective recovery action attached. The

revenue as well as honest assessees will suffer in the process.

The Committee do not recommend this suggestion.
At the same time, the Committee would like to place on
record a few other aspects of the concept of unjust enrichment

which have come to its notice :-
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The amending legislation envisaged that instead of paying to
the assessee the refund should either be paid to the
customer who had actually borne the tax burden or, failing
that, be credited to the Consumer Welfare Fund. The
legislation did not envisage that the Government itself
should retain the amounts collected without the authority of
law. In actual practice, however, it is exactly what is
happening. Theories apart, it 1is impossible for any
customer in practice to claim the refund. It would also be
well nigh impossible for any refund to get transferred to
the Consumer Welfare Fund after the past claims which are
already in the pipeline get exhausted. The assessees who
are no longer entitled to get refunds will simply not
undertake the botheration and expense of filing any refund
claims. There being neo claims and, hence, no adjudication
thereon, there will be no occasion to order transfer of
refund amounts to the Consumer Welfare Fund. The fact that
just about Rs. 2 crores have so far accrued to the Fund in
the last one and half years, as against the past yearly
payment of refund of almost Rs. 300 crores to the assessees

{(both for Customs and Central Excise), substantiates this

finding.

The consumer, instead of deriving any real benefit from the
present dispensation is, on the contrary, likely to suffer
all the more. The assessee, not being in a position to
cushion demand with refunds, and not willing to pay demands

from his pocket, will pass on the burden of demands to
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customers in the shape of increased prices.

3. Complaints were also heard of corrupt officers trying to
blackmail the assessees with veiled threats such as: "Settle
the matter with me or I will approve your classification or
valuation at higher rates. You may win your case later but
you will not get refund of the excess amounts paid". The
Committee are in no position to vouchsafe for the veracity
of these reports, but, nevertheless they do find that such

cases are quite a possibility in the scheme of unjust

enrichment legislation.

4, The Indian businessman is quite adept in finding ways and
means of getting round the inconvenient and, what he
considers, unfair and one sided tax laws. Members of 'the
Committee were informed, off the reccrd of course, of guite
a few ’‘Strategies™ discovered by assessees of circumventing
the bar of unjust enrichment. There is no reason to think
that such discoveries will not in course of time, multiply

and gain wider practice.

The matter regarding constitutional wvalidity of the
legislation regarding unjust enrichment is reportedly sub-judice
before the Supreme Court. One cannot, <therefore, expect the
Government to do anthing drastic regarding the legislation till
the verdict of the Apex Court becomes available. Nevertheless,
the Committee do consider it necessary to place on record a
couple of suggestions to smoothen the rough edges of the in case

the Government decide not to scrap it. Fortunately, there are
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gquite a few exceptions already built in the law of unjust

enrichment. The Committee would recommend that the following

further exceptions may be added to that list :-

a}

b)

The legislation should not have retrospective effect. In
other wcrds, whatever refund claims were already filed
before 20th September, 1591, whether decided and paid before
that date or not, should be kept out of the bar of unjust
enrichment. This would avoid discrimination as between the
assessees who were Jlucky to have their claims disposed of
expeditiously and who got payment of refund amounts before
the crucial date and others disposal of whose claims was
delayed because of d@epartment’s inaction or delay.
Retrospective effect has caused a practical problem for
assessees also. As prior to 20-9-1991 there was no
requirement to indicate excise duty on invoices and indeed
in many cases there was no indication to that effect and
only a composite price or commodity price was quoted, it
becomes impossible for the assessees to rebut the
presumption of unjust enrichment especially when the law is

silent as to the method of such proof.

The bar of unjust enrichment should nct apply to industrial
goods, i.e. capital goods, raw materials, components,
packaging materials, consumables, fuel maintenance, spares
and other goods which are used for industrial prqduction and
are not re-sold as such. No differentiation should be made
whether such industrial goods are imported or they are

indigenous.
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c)

Amounts required to be pre-deposited under Section 35F/128E
or disputed demands otherwise recovered should be treated as
a deposit only and if on decision of the appeal it is held
to be refundable, the bar of unjust enrichment should not

apply to it as it does not apply to other deposits.
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CHAPTER 17
MISCELLANEOUS

i7.1 Coercive measures for recovery of duty and penalty
pending decision on stay application

When the appellant has filed a stay application before the
tppellate Authority, coercive measures for recovery of the
disputed amounts of duty and penalty should not be taken during
the pendency of the said application. Numerous High Courts have
given such a direction but complaints still arise in large
numbers. Hence, the need to clarify the point in the law itself.
17.2 Retention/re-entry of duty paid goods in registered
Central Excise factory premises (Rule 513)

This Rule was intended to apply to re-entry/retention of goods of
the type manufactured in the factory so that clandestine removals
of self made goods do not take place in the name of duty paid
goods. Complaints are received that departmental officers in
some areas are insisting on permission being taken even for re-

entry of totally unconnected goods.

17.3 Goods received back for repairs etc. (Rule 173H)

The industry has brought forth some difficulties experienced 1in
taking Collector’s permission for articles received for repair,
reconditioning etc. The Committee feel that the Board/Collectors
should specify the articles which are of a sophisticated nature
and which the original manufacturer alone is in a position to
repair, such as trnsformers, computers etc. These type of goods
or their parts may be allowed entry in the factory 6f original

manfacturer for repairs without time limit and the condition of
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producing original duty paying document may also be relaxed by
the Range Superintendent subject to appropriate safeguards such
as production of other collateral evidence. In other cases (such
as those of air-conditioners, refrigerators, compressors, VCRs,
TVs which can be repaired in the market), the time 1limit (i.e.
within warranty period or one year whichever is more) should be
strictly followed and there should be no relaxation at all. If a
manufacturer desires to repair this type of goods for the sake
of goodwill of his customers even after warranty period is over,
he may set up a separate service centre.

17.4 Disposal of excisable goods found unfit for

consunption or for marketing (Rule 49)

It has been represented that when destruction of goods is
authorised, the manufacturer is required to intimate the date,
place and time of destruction to the Superintendent/Inspector of
Central Excise at least 7 days in advance soc that, if necessary,
an officer must be present at the time of destruction of goods.
It is further pointed out that as per the existing instructions
permission to destroy excisable goods is required to be given
within 2 days of the receipt of the same when no tests are
required tc be carried out. 1In other cases, the matter has to be
decided within 2 days of receipt of the test result. It has been
represented that this time limit is not adhered to in many cases,
thereby causing difficulty to the manufacturer in having to store
unfit and waste goods. In such cases, it has been suggested
that the assessees should be allowed to destroy such goods giving
intimation to the Central Excise Officer at least 7 days in

advance.
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The Committee suggest that the assessee should give
intimation of the proposed destruction to the Asst. Collector 15
days in advance and should also inform the Range Superindent. If
the officers have some genuine doubt and want to investigate they
may ask the assessee to wait. If nothing is heard from the
Department, the assessee would be competent to destroy the goods
after 15 days from the date of acknowledgement of his intimation
in Asstt. Collector’s office and Superindentent’s Office. It is
upto the officers to be present at the time of destruction of

unfit goods if they so choose to do.

17.5 Gate Pass

Gate Passes (GPl)} are at present issued in triplicate. The
original copy is the transporter’s copy as well as the evidence
on the strength of which MODVAT credit is allowable. The
Committee were informed that truck drivers/conductors who are
mostly semi-literate, sometimes misplace or lose the original GP1
and it becomes difficult for the consignee to take Modvat credit.
The difficulty brought out is guite genuine. The Committee
recommend that GP 1 may be issued in quadruplicate. The fourth
copy should be boldly printed "Transporter’s copy/not valid for
Modvat/proforma credit/set-off". The fourth copy so marked
should be valid to cover the goods from the factory to the
consignee. This would enable the assessee to send the original
copy directly to the consignee by post or by courier. The

consignee would take Modvat/proforma credit/set-off benefits only

on the strength of original copy as at present. .

85



17.6 Chapter X Procedure

In-bond movement of excisable goods, as for example under
Chapter X Procedure, is now regulated under (T2 certificates,
The assessces have complained of difficulties involved in having
to obtain a CT2 certificate for each individual consignment. The
Committee recommend that Domestic Supply Pass Book (like DEEC

Pass Book) may be introduced in place of individual CT2

certificates.

17.7 Payment of duty in nominated banks

Complaints and grievances were galore wherever the
Committee happened to meet the trade and industry Association$and
Chanbers of Commerce. The Committee are aware that the Board has
been taking up the matter with the Chief Controller of Accounts
and the Reserve Bank of India from time to time and certain
instructions have also been issued by these two authorties. But
the Committee were informed that inspite of these instructions
and assurances, the situation on the grqund has really not
improved. It was stated that cashiers in the concerned Bank
branches refused to accept large amounts of cash. There are long
gueues of assessees before the receipt counters and considerable
time and energy of the assessees is wasted in just having to
deposit the Government revenue. Where ’Value Received’
instruments like Bankers pay orders are tendered, instant credit
is not given inspite of RBI instruction and so on. The Committee
strongly feel that this is an area where a major and expeditious
relief to the assessees is called for. Such relief may not be

forthcoming unless the monopoly of one nominated Bank in each
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State is diluted and at least one more Bank is authorised in each
city to collect the Customs and Central Excise revenue. For this
purpose, the State Bank of India which has the largest number of
branches all over the country can better serve as the second
nominated public sector Bank. Where the State Bank of India is
already the nominated Bank in a particular state, another publiic
sector Bank having large number of branches in the State may be
authorised as the second collecting Bank. Further, the two
nominated Banks should authorise adequate number of their
branches to cocllect the revenue in big cities; assessees should
not be made to travel long distances for coming to a particular

Bank branch for depositing the revenue.

17.8 Denaturating/mutilation of imported goods
(Bection 24 of Customs Act)

Interpretation given by High Courts that Section 24
facility is automatically available to importers regardless of
whether Rules under that section have been framed or not has
thrown enormous and unintended burden on the Department. It is
not easy to arrange the necessary space and other infrastructure
for mutilation of all sorts of goods at all sorts of places. The
Section may, therefore, provide that it would be applicable only
to the products for which Rules have been framed and subject to

the conditions of those Rules.
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17.9 Bection 4% Bond

The Committee suggest that in the light of restricted
warehousing facility for home consumption goods and the need to
avoid award of costs, compensation or demurrage, Section 49

facility may be liberally given in disputed cases.

17.10 Re-export of articles in tourist’s baggage

The words "returned to him" in Section 80 of the Customs
Act, 1962, create a difficulty in cases of dispute where by the
time re-export is permitted by the Appellate Authority, the
tourist has already 1left India. To cover such cases it is
suggested that the words "or re-exported through his authorised
agent™ may be added at the end of the Section.
17.11 Additioﬁal Customs duty to

counter balance input excise duty

A doubt has been raised whether the words "such portion of
the excise duty" in Section 3 (3) of Customs Tariff Act, 1975,
would cover the whole of excise duty or not. In order to remove
the doubt, it is suggested that the present words as above may be
substituted by the words "the whole or such portion of the Excise

duty".

17.12 Exchange rate fluctuations

Fluctuations in exchange rate are beyond the control of the
importers and for ITC purpose any shortfall in import 1licence
value attributable to exchange rate variation is condoned by
Customs. The Committee are informed that at some ports such

condonation is within the competence of the Collector only. It
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is suggested that the power to condone such shortfall may be

delegated to the Assistant Collector.

17.13 Prosacution

For award of imprisonment of 7 years under Section 135 of
Customs Act, 1962, the limit of market value of Rs. one lakh has
now become very low because of the inflation factor and the
market rate of exchange. The Committee recommend that this limit

may be raised to Rupee five lakhs.

17.14 Watch Dog Panel
The Committee were happy to note that a Watch Dog Panel

composed of officials, trade representatives and clearing agents
was functioning very actively and regularly at certain Custom
Houses and it was able to instantly solve many operational
problems and procedural difficulties of importers and exporters.
The Committee recommend that other Ports/Airports may also

emulate this example set up similar panels with trade

participation.

17.15 Redemption Fine

The Committee recommend that for determining redemption
fine or compensation to be awarded to the parties, market value
of the goods as on the date of adjudication/provisional release

should be taken because the goods may have deteriorated during

seizure/detention period.
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17.16 Trade Notices/Public Notices

At present, each Collectorate and Custom House issues its
own trade notices/public notices for information of the trade and
industry. The Committee recommend that in order to have
uniformity of procedures throughout India, trade notices/public
notices having all India applicability should be issued centrally
by the Board. Before issue, however, implications and
practicality of the proposed procedure may be studied in advance
by officers of the Directorate General of Inspection by actual
visits to factories/ports/airports etc. The Trade Notices/Public
Neotices, when finalised, may be printed and sold by the
Directorate of Publications during the first week of every month

or every dguarter.

17.17 Designation of officers

The present designations "Principal Collector, Collector,
Addl. Collector, Deputy Collector, Assistant Collector, etc".
have often led to embarrassing situation vis-a-vis State and
local officers having similar designations but being much junior
in rank. In harmony with the designations prevailing in the
sister Income-tax Department, the Committee recommend that the
following designations of Customs and Central Excise officers may

instead be used :-

i) Chief Commissioner of Customs & Central Excise
ii) Commissioner of Customs and Central Excise
iii) Addl. Commissioner of Customs and Central Excise

iv) Jgint Commissioner of Customs and Central Excise
(in place of Deputy Collector)
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V) Deputy Commissioner of Customs and Central Excise
{1n place of Assistant Collector)

17.18 Proper Officer

The present statutory provisions use the terminology "proper
officer”. The assessees, particularly the new ones do not know
who the proper officer is for a particular provision. There is
no readily available authentic official list of proper officers
for reference, The Committee suggest that instead of "“proper
officer", the relevant section/rule/notification may mention the
authorised officer by designation so that the assessees as well
as departmental officers may readily know as to who 1is the

competent authority in the matter.

17.19 Technical and procedural deficiencies

It is neither in the interest of the Department nor that
of the assessees to have long drawn out proceedings for the sake
of technical and procedural deficiencies and deviations which
have not materially affected the revenue,. The Committee,
therefore, recommend that a general provision may be made in the
law that where there is substantial compliance with the relevant

provision, the Collector may condone any technical or procedural

deficiencies or deviation.

17.20 Computers

With liberalisation and globalisation of our econony,
assessees are increasingly taking to computers. The Department,
no doubt, permits use of computers instead of keeping accounts in

prescribed registers and ledgers. It was suggested to the
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committee that it would be in the interest of revenue (by
avoiding chances of manipulation) if the Department itself were
to prepare standard software and make it available to desirous
assessees at a suitable price. The Committee recommend that this

suggestion may be considered by the Government in consultation

with their computer experts.

17.21.Raestrictions on Budget day clearances

The provision relating to budget day clearances places
undue burden on the assessees as well as departmental machinery.
In the present day context of reduction and stability in the
rates of duty, these restrictions do not serve any useful
purpose. It may only be stipulated that the last Gate Pass
number and the stock as at 5 P.M. of the date of introduction of
the Finance Bill in the Parliament may be intimated forthwith to
the jurisdictional Range Superintendent of Central Excise by hand
or by telegram. suspension of self-removal procedure on the

Budget day need not be necessary.

17.22 Extra Btaffr

There is no denying the fact that over the last 10 years or
so the work in Customs and Central Excise Department has gone up
over 4 times while the additional staff sanctioned, if any, has
hardly been a fraction of the extra requirements. Inspite of all
the simplification suggested by our Committees and further steps
which may be suggested by similar Committee to be set up in
future, the importance of human element cannot be denied, more so
in the Indian conditions. The Committee can say with confidence

that any additional expenditure to be incurred for providing
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extra staff to the Department at various levels would pay for
itself many times over by expeditious completion of assessment,
timely recovery of short-levies and quicker disposal of appeals.
The Committee recommend very strongly that adequate staff and
other infrastructure including office/residential accommodation

should be provided to the Customs and Central Excise Department.
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CHAPTER 18
AUDIT

18.1 The Committee would suggest that as a healthy practice the
Central Excise Internal Audit Parties should conduct their audit
while sitting in the Range Office and ordinarily should not go to
the factories for this purpose. Factory records which they
desire to see can be obtained and produced before them in the
Range Office. Range records would already be available there.
The Comptroller and Auditor General of India may be requested to

give a similar direction for his CERA Audit Parties also.

18.2 The Committee have come across numerous complaints against
Demands for differential duty being issued for periods as long as
5 years almost as a routine wherever CERA Audit objection are
raised. Most of these Demands ultimately fail at the Tribunal
level. But in the process they would have generated considerable
harassment, work and expense for the assessees and also enormous
work for the Department. Board has issued repeated instructions
to Collectors to apply their mind properly before issuing show
cause notice for extended period of limitation. But the
situation has not improved.

Perhaps the officers suffer from some sort of fear psychosis
and want to play safe. The Committee feel that the problem is
not going to be solved just by issuing yet another instruction.
The Committee have, therefore, suggested multi/pronged specific
measures like Appellate Benches of Collectors (Appeals), award of
cost and compensation to the harassed assessee, Advance Ruling
Committee and intervention by the Tribunal even at show cause

notice stage in the case of utterly untenable Demands.
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The Committee do hope that the aforesaid concrete steps suggested by it will

produce some good results and there would be considerable drop in avoidable litigation.
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SUMMARY OF RECOMMENDATIONS

“cAdification of Customs & Central
Excise Lisws {(Chapter 2)

An integrated Code of Customs & Central Excise
183ws with common provisions to the extent pocssible
and separate chapters for those aspects which
cannot be integrated may be considered,

(Para 2.2)

Customs & Central Excise Tariffs
{Chapter 3)

There need be only one common tariff for Customs
and Central Excise duties which should be fully
zligned with H3SN., Rates of Customs duty and
Central Excise duty can be indicated in sepirate
columns against each heading/sub-heading., The
exemption notifications relating to (i) Customs
and (ii) Central Excise can be printed in two
separate sections at the end of th2 statutory
text of the commen tariffr,

( para 3.4 )

Number of exemption notifications should be reduced
to the minimum pcssible levwl, more so, after the

passing of annual Budget,
( Para 3.5 )

Description of products in the exemption noti-
fications may be thz sSme &s one used in the

tariff itself.
{ para 3.6 )

Notifications with fixed time v2lidity may not be
withdrawn before the stipulated date except in

circumstances of an exceptional nature,
( para 3.7 )

End-use based nctifications méy De kept to the

barest minimum.
( Para 3.8 )

(i)



ic.

Explanatory Notes to the Rules of Interpretation
of HSN may be included in the form of "Explanation®

below the respective rule in the statutory tariff,
( para 3.9 )

gmall scale units eligible to the general SSI
exemption who desire to add a new product to thelr
line of manufacture may be granted the benefit of
exemption on provisional basis on their furnishing
an affidavit of the latest value of plant &nd
m2chinery installed in their unit, pending additian
of the new product in the S8I Unit's Registration
Certificate.

{ para 3,11 )

With regard to the exemption in respect of bulk
drucs, actual end-use of each individual consignment
nesd nct be verified where the Drugs Controller
(India) has certified that the bulk drugs in question
are solely or pre-dominantly used for manufacture
of medicines,

{ para 3,12 )

Definitions (Chapter 4)

It would avoid futile disputes and litigation if
accepted and settled case law is incorporated in
the statute in the form of definitions and provisions.
The Committee have sugzested suitable definitions
for "Goods®, "Marketalble", "Excisable Goods" &
"Provisional Assessment',

( paras 4.1 tc 4.3 )

In the Chapters relating to Export and Drawback as
well &s relevant notifications in place of the
eXisting expression "manufacture", the amplified
expression “manufacture or any other operation®
may be used in order to take in the special
rejuirement of export processioag.

( Paras 4.4 & 4.5 )

(1i)



12,

12,

14,

15,

i6

Since excise is an indirect tax, simplicity
Certainty and early finality of the tax are more
important than doctrinaire exactitude.

( para 5.1 )

TariZf values may be fixed for as many products as
convenient. These could be revised at yearly or

six monthly intervals.
( para 5.2 )

In general, we should move to the system of
valuation on the basis of invoice price or

transaction value provided it is fair and genuine,
{ Para 5.3 )

Gcods should be valued in the condition in which they
are at the time of removal from the factory.,
including the value of all accesories fitted to or
supplied with the article., As a reciprocal measure,
Modvat should be gjiven for all accessories and

inputs going into the mznufacture and fitment of the
article or supplied with the article as at the

time of removal,
( para 5,4 )

The expression "Classes of buyers" may be defined
to include dealers, industrial consumers,
Government, local authorities and the like, i.e.
definitions similar to that of "wholesale trade”,
Transaction value based on different prices and/or
different discount structure even within the same
class of buyers may be accented so long &s the
differentials were genuine and based on valid
commercial reasons. A similar anproach sheculd

be followed for best judgement assessment under

S=ction 4(1) (b)/Valuation Rules.
( Para 5.5)
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17.

1s.

19.

21

The expression “Retail sale" may be defined as
sale to consumers other than incdusirial consumers,
{ pPara 5.6 )

In areas where sales at unduly low prices to
connected parties are noticed but mutuality of
business interest between the buyer and the seller
is not provarle and in areas where goods bearing
brand names belonging to marketing companiesg are
manufactured by cother manufactureres (job werkers
etc.) and the manufacturer's price to the brand namse
owner is found to ke far below the brand name
owner's sale price to independent whclesidle buyers,
alternative remedies of tariff values or specific
rates or assessment coh the bzsis of maximum retail
price marked on the geeds under the Packaged
Commodities Rules, 1977, less 25% ad~hece discount,
could be cousid: red,

{ Para 3.7 )

The cost of &all actual packing in which the goods
are cleared from the factory, whether supplied
by the assessee or his customer, should be
included in the value except the value of certain
specified durable packing. For this purpose, the
Committee have suggested suitable G=finitions
of the expressicns "packing® and “bDurable Packing”
with some illustrations of “durable packing™.

{ Parzs 5.2 )

Cniy thcse discounts which are grantsd outriant
at the time of szle end ars evidencad Ly the sale
invoice should be &llowed for dadoction. The
Committee have suglested & cuitabDle Gefinition of
the expression "“Trade discount®.

( para 5.9 )

No addition to the value may Lbe mide on account
of interest on advance deposits &nd per-contra
no deduction by way of interest on receivables
be allowed from the value,

( para 5,10 )

(iv)



22,

23,

24.

25.

26.

Cash ddscount actually given to the particular
Customer at the time of delivery as evidenced

by the sale invoics alone should be allowed,
{ para 5,11 )

Rule 5 of the valuation Rules may be amplified
with suitable illustrations to make it clear

that additional consideration is tc be added

to the total price realisaticn of the assessee and

not straightaway to the net assessable yalue,
{ para 5.12)

Best judgem=nt assessment rule (Rule 7 of the
valuation Rules) should be amplified to the effect
that such assessment should be in hammony with

the veluaticn provisions of the Act,
( para 5.13 )

Power should be taken by the Central Government

to notify a fixeqd percentage towdrds trader's

profit which may be deducted from the sale price

of the trader (i.=z., the owner cof the goods) to
arrive at %the assessable value of the gocds in

the hands cf the job worker, Such percentage should
be different for different product groups depending
upon ithe margins prevadlent in that particular

trade, Government cshouvld adopt a liberal apprcach
in arriving at the 3ll-India average productswise

margins for the traders.
( Para 5.14 )

where for the valuation of coods captively ccnsumed
it becomes necessary to take resort to costing,

the normal profit @2s per the latest balance-sheet/
profit & loss account svailable may be adopted

and assessments may be made finally on this basis

If the manufacturing unit has incurred loss, nothing

should be ad‘ed by way of margin of profit.
[ para 5,15 )

(v)



27.

28,

30.

Goods should be considered "Ordinarily sold® at
the factory gate only if ex-factory sales were
not less than 10% of the clearances (in value
terms) in the previous financial year. 1In other
cases, ex-factory sales, if any, may be assessed
on the basis of ex-factory wholesale price and
stock transfers to the depots/branches may be
assessed on the basis of the current ex-deoot/
branch wholesale price of like goods to dealers,
less average cost of transportation from the
factory tc depots/branches and other usual permissible
deductions. If wholesale price or discount
structure in respect of the same goods varies
from depot to depot, valuation may be made on the
basis of pricing and discount of the depot which
made maximum sales during the previous financial

year.
{Para 5.16)

Besides excise duty, sales tax and octori,
deduction from value of any other statutory levy
like a fee should also be provided for.

(para 5.17)

Valuation - Customs (Chapter 6)

The scale of depreciation allowed on second hznd
machinery which is now contained in departmental
instructions may be notified s¢ that it is known
to the trade also.

{pPara 6.2)

Production of foreign manufacturer's invoice may
be insisted upon under Rule 10 of the Valuation
Rules only in those cases where goods are shipped
by the foreign manufacturer direct to the Indian
importer put sale inveice to the Indian importer

is raised by a third party in another
(vi)



31,

2.

33,

34,

country and where the price variation noted is
substantial and genuine doubt exists.

{para 6.3)

Specific rate of duty or tariff values may be
considered for imported products which are prone
to heavy under-invoicing.

(para 6.4}

In the case of imports from foreign collaborators,
there should be no lcading of import price by 5%
as a routine while meking initial provisional
assessment. The loading should be restricted
to the figure actuzlly noticed in past cases
(1%, 1.5% or so).

(Para 6,5)

The number ¢f Customs representatives posted
abroad should be increased so that their services
could also be utilised for gathering and supplying
to Custom Houses the evidence of prevailing
international wholesale prices of commodities prone

to under valuation.

(Para 6.6)

Advance Ruling Committee or Classification
Committes (Chaipter 7)

A high level all-India Classification Committee may
be set up which should pre-dominantly have trade
and industry representatives. T rulings given
by this Committee after hecring the concerned
interests should have & finality and be binding

on all department2l authorities including quasi-
judicial authorities as well as on assessees

manu facturing or importing the relevant goods.

The Committee will have the power to re-consider

"and revise its earlier rulings if adequate justi~

{vii)



35.

37.

fication for the same is brought before it

by either pzarty.
(Paras 7.2 & 7.3)

Assessment of imported goods and
demurrage {(Chapter 8)

with the abolition of import licensing for mcst
of the goods, ilmport consignments, should,as far
as possible, be cleared within 3 days of filing
of bill of entry (i.e. within the free jeriod
allowed by the Port Trust) .

(para 8.2)

In all cases of delay in CQustoms clearance,

where the importer is ultimately not found to be at
fault, a detention certificcte for full waiver

of demurrage charges should be issued. If port
Trust condcne only a part oi the demurrage,

the balance amount should be paid by Customs

and not by the iwporter. Non-—issue of detention
certificate should be appeclable,

(para 8.2)

If the importer who was not at fault has been
compelled to incur othar cosis also, he shouid
be compensated to the extent of 1% of the vealue
of goods or Rupees twentyv thousand whichewer

is lower. sSuch costs may be awarded by
adjudicating /appellate authority/Tribunal in
suitable and deserving cases., Their non-award

should be appealable.
(Para 8.3)

{viii)



38,

39,

40.

41,

In case where the importer's fault is ultimately
found to be & minor one and very substantial
relief (though not full) is granted to him, the
importerts liability towards demurrage should
noet exceed 1003 of his additional lisbility on
account of duty plus fine snd penalty. This
relief should also b2 granted whers merited
by adding a suitable paragraph in the adjudication/
appealable crder.

(para 8,4)

The existing provisions in Sections 13 and 23
of the Customs Act relating to duty cn pilfard
goolis and remission of duty on lost, destroyed
cr abondoned goods should be merged together,
The common relevant dite for the purpose of
these sections may be teken &t any time before
physical clearance of goods from Customs.

(para 8.5)

The number of trips which each kill of entry
has to make to the computer room should be reduced

to the barest minimum,
(Para 8.6)

In the case of trans-shipped cargo containers the
importers may be permitted tc state the name of
the moth2r vessel in the advance bill of entry

in the first instance andé they may intimate later
the name of the daughter wvessel as soon as it

becamz known to them.
(Para 8.7)

(ix)



42.

43.

44,

45,

In case ultimately decided in importer's favour,
the adjudicating/appellate authority may alsc
grant remission of interest accrued under
Section 47 of the CQustoms Act, partly or

WhOIIYo
(para 8.8)

Customs Warehousing (Chapter 9)

warehousing period m:zy be fixed as folleows for
100% EQUs for the purpose ¢f Section 65 of the
Customs Act &=

{(a) For czpital goesds s 10 years

(b) For inputs

"

1 year as at present
but with liberal
provisicn for extension
wh2re justified.

There should be no interest liability fcr the

extended period for such exporting units.

(Para 9.3)

whzre the 1i00% ECU is de-bonied after 10 years!
promised working, rete of Customs duty chargeable
cn its capital goods should be as prevailing on
the date o1 de-bonding and project import benefit,
if otherwise admiszible after weiving the ccntiract
registration formzlity, be allowved tc tha®. The
same principle should apply to PTZ/EPZ units also.

(Para 92.3)

There should ordinarily be no recovery of establish-
ment costs from exporting units.
{Ppara 9,3)

(x)



46,

47.

48,

1e

Established exporting factories with clean track
record and satisfactory export performance over a
perioa of 2 years need not be asked to furnish
bark guarantees and securities (such as for
transit-bond). A legal undertaking from such
units may suffice.

(Para 9.3}

In respect of imports for home consumption {(falling
under the present section 61(1) (b) of the CQustoms
Act), the time limit for bonded warehousing should
be increased to 3 months for manufacturers in
Central Excise duty paying sector, export houses,
trading houses and star trading hcuses. For
importers not falling in thzse categories existing
warehousing facility for 30 days may be continued.
There should be no extension of the warehousing
period.

(Para 9.3)

For imports for homs consumption as above, the
provision for initial deposit of 50% of the duty
leviable should be continued. However, such duty
should be calculated at the effective rate tsking
inte account the exemption notificetion, if any,
cleerly &appliceble.

(para 9.3)

It should be necessary for ouwvr country to enter
g formal reszrvation if we dc not propose to Iollow
the Kyoto Conwvention of 1973 regirding the period
for warehousing.

(Para 9.4)

(xi)



50.

51.

S2.

53.

Duty Drawback and other export
benefits (Chapter 10}

In cases not covered by the simplified scheme of
drawback brand rate fixation {wlthout pre-verifi-
cation of declared data), provisional drawback

at 75% of the amount due on the basis of wverified
data {pending brand rate fixation by the Ministry)
may be allowed by the Custom House of export).

{Para 10.2)

The Committee do not recommend delegation of the
pover to fix final brand rate fixation to Custom
Houses, For the sake of uniformmity and all-India
approach, this work should continue to be handled
by the Directorate of Drawback in the Ministry.

(Para 10.3)

The facility of brand rate fixation should not
be withdrawn on the plea of availability of
alternati ve channels for duty relief on exports
because for a certain section of exporters,
drawback is the only practical and convenient
system.,

(Para 10.4)

The Committze understand thzt the amendment made
to section 113 of the Customs Act, 1962, during
the 1991 Budget may not cover cases of fraud

or mznipulation in drawback clzim documents coming
to notice after the goods have already left the
shores of India. This possible lacuna may be
looked into and amendment, if necessary, made in
Section 113/114.

(Para 10.5)

(xii)



54.

55,

S6.

57.

Where brand rate or all-industry rate has been
fixed, payment of drawback must be made within
15 days of the date of actual export. If nct
done, interest on the drawback due may also be
paid to the exporter at the rate of 18%.

(para 106.6)

Cheques for payment of drawback to exporters
may be issued on weekly basis instead of

fortnightly basis.
(Para 10.6)

In cases where rate of drawback is not available
and a brand rate is reqguired to be fixed by the
Department, data verification may be done by the
Central Excise Department within 30 days of its
submission, ané provisional rate of drawback
may be fixed by the Custom House of export within
another 30 days. The final rate of drawback
may be announced by the Ministry (Directorate of
Drawback) within four months of the date of
submission of complete data by the exporter.
If this is not done, 18% interest for the period
of delay should be paid to the exporter on
drawback claims already accrued.

({para 10.56)
The provision in Section 76(1) of the Customs
Act which prohibits grant of drawback in respect
of any goods the market price of which is less
than the amount of drawback due thereon should
not apply to the goods found defective on impert
and sent back to the supplier provided that the
supplier accepts them and either supplies free
replacement in lieu thereof or refunds the
original cost of the goods as charged by him

at the time of import.
(Ppara 19 07)

(xiidi)



58,

N
WO

60.

6L,

Bar on fixation of brand rate of drawback (where
it works out to less than 2% of FOB value or
Pse 10,000/-) should be reckoned on the basis of
value of relevant goods exported by the expor ter
during one month ani not on the basis of wvalue
cf individual consignments,.

' {Para 10.8)

The exprecssion “"value" in Notification No, 197/62-
CE mzsy be reslzced bv the expression "market
value" so thit payment of export rebate is not
denied in cases where very high rates of excise
duty have been paid.

(para 10.9)

sufficient number of depcrtmental laboratories
may be set up ani propsrly ecuipped with testing
apparatus ani staff so that there is no delay
(beyond 15 days at the most) in testing of samples,
clzarance 0f goods and payment of drawback., Till
this is done, facilities avzilable in other
Government/Public Sector laboritories and reouted
private ssctor laboratories may be made use of.
(Paras 10.10 &
12.10)
The system of divided responsibility for the
Advance Licence/Duty Exemption Scheme should end
and it should be fully entrusted to the Customs
& Central Excise Department whose vast field
staff alone is in a positicn to gquickly spot out
bogus factories and other applicants for advance
licences and it may keep a watch over proper
utilisation of duty free imported materials by
advance licence holders. The Drawback Directorate
in the Departwment of Revenue, Ministry of Finance,
should be adequately strengthened for this purpose .
Necessary staff in the field is already available.

(xiwv)



62,

63,

64.

65.

66.

The office of the Maritime Collector of Central
Excise which deals with payment of export rebate
of excise duty anz giving export bond credit
for excise duty should be attached with the
Custom House for operational convenience of the
exporters as well as of the Department.

{para 1C.12)

Deemed Exports and clearances of goods
into DTA by eyportinc units (Chapter 11)

The dichotomy between actrzl exports and deemed
exports should end and Ceemzd exports should be
treated on par with zctezl zxports for the purpose
of Customs & Central Excise laws.

(Para 11.2)

For reasons of practicality, DTA quota of FTZ/EPZ
units and 100% EQUs should be asszssed to duty
cn the wLa3is of value determined as per Section 4
of the Central Excises & zZ=1t Act, 1944, which

is easier to Iind out from the sale price.
{para 11.3)

In the case of FTZ/EPZ unit:z 2nid 100% EOUs, which

use indigenous inpute sntirzly or overwhelmingly
SC% or abeove), the rete o duty for DTA cucta
should alzo be fixed as & percentage (100%, 120%
or 150%) of the normzl effective excise duty,
after taking into cunt the net extra advantage
if any, accruing to such units.
(para 11.3)

For clearance of DTA quota, self-removal procedure
of Central Excise should apply with the added
provision that gate pass for such clearance will
be countersigned by the Inspector of Central
Excise in-charge of the unit before removal of

the goods.

(xv) (para 11.41



67, The exporting units may be allowed Modvat benefit
on duty paid inputs purchased by them from dealers
in domestic market provided the goods are
accompanied by the relevant gate pass or subsidiary
gate pass. The credit taken by them will be
available for peying duty on their DTA sajes.

(para 11.5)

a8, The powver to permit job work facility in a DTA
unit to exporting units may be delegated to the
Assistant Collector. 1In emergent cases, like
break-down of machinery, the Range Superintendent may
allow the damaged part to be taken to DTA for

repairs and return.
(Para 11.6)

Approval of Classificsation List/
Price List in Central Excise
(Chastar 12)

69. For assessees's own safety and assurance, the
system of classification list and price list

should continue.,
(Para 12.1)

70, Classification lists and price lists should be
deemed to hzve been aporoved after expiry of one
menth from the dzte of their recaipt in Assistant
Collector's office unless within the said period
of one month a show cause memo has been issued
by the Asstt, Collector proposing modification
of the declared classification/price with reascns
therefor. wWhere show cause memo is issued, the
matter should normally be decided within two
months from the date thereof.

(Paras 12.3 & 12.5)

(xvi}



71.

72.

73.

74,

75.

Once the assessees' sale patiern, element of

price and & scount structure have been approved

by the Asstt, Collector in the first price 1list,
and there is no change in any of these basic
factors, subsequent price lists involving increase
or reduction in sale prices may be submitted for

information of the Department.
{para 12.6)

Duty determined by assessee pending approval of
classification list and/or price list may be deemed
to be provisionally assessed without any further

formalities,
(Ppara 12,7}

Provisional assessment, whether so ordered
specifically or deemed to b2 so, for any particular
reason, should be considered provisional only
for that reason and nct fcr any new dispute or
claim agitated later. Same tredatment should be

given to payments under protest.
(Para 12.8)

If the recguired informmation/3ocuments are not
received from the ascessee during the time allowed
(with reasonable extension as warranted), the
matter mev be decided on the basis of information

available on record.

Changes in classification list which do not alfect
the rate of duty applicable to the goods may be
filed by the assessee by way of amendment to
already approved classification list and there
should be no need to submit the whole new classi-
fication list for the sake of such minor changes.

{(Para 12.11)

(xvii)



76.

77.

78.

79,

80.

vhile assessing the monthly RT12 Return, Superinten-
dent of Central Excise should by rule be bound
to fllow the approved classification list/price

list.
(Para 12.12)

Modvat (Chapter 13}

Expression "whether directly or indirectly and
whether contained physically in the final product
or not" may be added after the existing words
“used in or in relation to the manufacture of

the said finzl product" in Rule 57A,

{para 13,1)

Credit should be allowed for articles cleared
with the finsl product and the value of which
is included in the assessable value of the final
product.

(Para 13.1)

For the sike of mitigzting the effects of our
high cost economy as well as simplicity of Modv:it
operation, central excise duty on capital goods
miy be withdrawn. If this suggestion is not
acceptable, such duty may be modvatted in five

annual instalmentse.

(Para 13.2)

IZ the user assessee has to clear modvatted inputs
as such Irom his factory for any justifiable reason,
the duty leviable for his goods should be equal
to the credit taken by him in relation to such
inputs and nothing more or less.

(Para 13.3)

(xviii)



83.

84,

85,

86.

In crder to end unne o2 ssary controversies, the
rule itself should tlezrly say that no one-tc-cne
Co-relation would recuire to be established
bz tween inpute ang output.

{(Para 13.4)

Modvat credit should be available only within
one year from the date of issue of relevant gate
pass/payment of customs duty on bill of entry.
Later, if the Government find that even this
time limit is too long, it may further reduce it
to six months.

(para 13.5)

Power to allow money credit under Rule 57K should
also be exercisable by Asstt, Collector and not
by Cellector.

(para 13.6)

Job work facility under Rule 563 should be &llowable
by Asstt. Collector as in the case of Modvat Rule
57F(2) .

(para 13.7)

Once job work facility is allowed by Asstt.
Collector, there should be no need for his repetitive
approval for each indivicduzl removal of similar
inputs for the same typ2 of job work., #An intimaticn
by the assessee for such removal and return should

be adeqguate.
(raras 13.7 & 13.8)

Deemed credit orders should be worded strictly
in conformity with the relevant Rule 57G(2) and
it should be made clear in the order that stocks
of goods existing in the market will be treated
as duty pald except for goods lying in a customs
area or inside the producing factories or in a

(xix)



£7.

BS5.

6%,

bonded warehouse which have clearly not yet
reached the stage 0f clearance on payment of
apcropriate duty.

(para 13.9)}
Invcices/challans issued by public sector undertakings
like IPCL, HZL, MMTC etc. should also be given the

status of excise gate pass.
(parza 13.10)

A simple debit/credit procedure is suggested for
return of defective inputs for repairs, reconditioning
etc., and their receipt back.

{(pPara 13.11)

Where inputs are common for export goods as well

as for home consumption and the two goods are

subs tantially of the same quality and specifications,
bifurcaton of input credit for pvrpose of cash
refund relating to exported quantity may be done

on the basis of input-output fommula of such goods.

(para 13.12)

Where the exporter is cthar than the manufacturer/
job worrer, cash refund ecuivalent to input credit
may be given it the exporter whose name occurs in
export documents provided the manufacturer/job
worker gives a dis-cgleimer in favour of the exporter.

{para 13.13}

Once it is established thzt an exporter-manufacturer
is unable to utilise the input credit for paying
duty on fipel products clezred for home consumption
at a1l or in a period of three months, cash refund
equivalent to the input credit may be granted to

him on monthly basis so that his finances are not

(2x)



92.

S94.

blocked for unduly long periods. The same system
should be follcwed for deemed exgort as well. No
procedurcl or cother discrimination shculld be made
between actual exports and deemel expor:s,

Time limit of one year should be incorporated in
Rule 57 for adiustment of credit con account of

variztion in anount cf duty paid on nputs,

)

}..h

L)

tn

(Para 12.1

Under Rulc 57F(2), it should not be compulsory

to bring waste kack from the job worksr's -remises
proviced the duty, if any, leviable on the waste
is paid either by the principal manufacturer or
the job worker.

(Para 13.16)

As in the precedent case of Notfn. No. 201/79-CE
the set-cfif notifications may alse follow the

simpler proform: credit/modvat credit procedure.

(Para 12,17)

Apoellate set un (Chapter 14)

The repcrted requirement cf endorsing copies of
2 lcctors, which hepoened

+ao e in faveur o e aSsessez, to the Cnierf

Vigilance Oificer may be discontinued in crder

to remove the fezr peychesis from the mind cf
the adjudic=ting cificers.
(para 14.2)

{xxi)



96.

97.

98.

99.

100.

101.

Adjudication/appellate order passed in quasi--:
judicial proceedings should be scrupulously kept

beyond the scope of Audit.
(Para 14.2)

The reported practice in some areas of the country
to send adjudication orders passed by one Collector
focr comments to another Collector in the same

or neighbouring Collectorate is objectionable and
should be discontinued. The senior officer charged

with the function of reviewing adjudication orders
of Collector should be given necessary assistance
in his own office for scrutiny of the orders.

(Para 14.2)

First appeals in all cases involving issues of
classification/valuation/modvat and also in other
cases in which duty, penalty or fine inveolved is
Rs« two lakhs or more should be decided by a Bench

of two Collector (Appeals).
(para 14.3)

Bench of Collectors (Appeals) should conduct its
proceedings in open court a@s is the practice in
the Tribunal. Representatives of the assessee
as well as of the Department should have their

say.
(Para 14.3)

In case of difference of opinion between two
Collectors (Apneals), the jurisdictionzl Principal
Collector should function as the third member.

(ara 14,3}

The condition of pre-deposit of duty and penalty
may be done away with for appeals to be filed before
Collector (Appeals).

(para 14.,4)

(xxii)



102,

103.

The amounts reguired to be pre-deposited pending
appeal or disputed demands otherwise recovered
should be treated as a deposit only and if on
decision of the appeal it is held to be refundable,
the bar of unjust enrichment should not apply to
it as it does not apply to other deposits.

(paras 14.4 &
16.10)

A hich powered Tribunal should be set up under
Article §E3B of the Constitution of India at least
at the level of Central Administrative Tribunal.
Tnis Tribunal should have one President, eight
Vice-Presidents and 32 Members divided equally
between judicial and technical streams. Benches
cf the Tribunal should be located at all High
Court seats as far as pssible. There should be
ne distinction as between Regional and sSpecial
Benches. The Tribunal should alsc have original
jurisdiction to intervene in matter of an
emergent nature at any stage. The Tribunal
should be under the administrative control of
Ministry of Law., The Tribunal will also have

ne power to award suitable costs and compensation
in deserving cases to eithsr party and to punish
either party for contempt of its corders and
directions. Adequate infrastructure should be
provided to the new Tridbunzl in order to enable
it to function properly. The present CEGAT may
be zbsorbed in the new Tribunal.

(Para 14.5)

(xxiii)



104,

105.

106,

107.

Settlement Commission (Chapter 15)

Institution of a very high powered Settlement
Commission may be helpful in earlier resoclution
of complicated and long drawn out cases in
which there is scope for compounding or give
and take on doubtful points. The Committee have
suzgested two options on how the proposed Settlement
Commission may be organised.

( Para 15,1 & 15.2 )

Only such cages which involve duty, fine and
pesalty or vzlue of goods exceeding 7,1 crore
should come oefore the Commission for settlement,
Cases should ke filed for settlexment within six
mon ths from the cdate fo issue of show cause notice.
It +ill be open to the Bench to admit a case for
settlesent or not gfter briefiy hearing noth siaes.
Settlerent terms will cover duty, fine, m2aalty ana
the guesticn of immunity from prosecution under
Castons, Central Excise or any other Act., Szitlement
terms will .e final and no a-pesl shall lie there-
agairst,

({ Fara 15.3 )

BonZs, Lemands and Refunds (Chapter 16)

g ¢f formal bends with suret, security or

X gus antee, crdinarily legzl undertakings may
suffice from arproved Star Trading Eouses, Trading
Houses, Ex;::t Hovses of 3 vears! stanaing,
registered Central Excise factories in dutiable
sector, units in FTS/E:r 2 znd 100k Euvs with proven
track record.

( para 1.1 )

The maximum time limit of 5 vears should apply

cnly to such of the demands i-+rlwving suspression
etc, where show cause n-tice has reen issu=d within
six months of the short levy, non-levy ©Or erronecus

= . L] . p
refund coming to Department s notice: otherwise
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{i.e. in case of late issue cf SCV) the demand
should cover only the period that has elapsed before
datection plus six months thereafzier.
( Para 16,2 )
1C . Rule 1732 should confer power on Surerintendent
of Central Excise to correct bonafide clerical
ané arithmetical mistakes ocruring in the process
0f determination and payment of duty by the
assessess under SRP, without iszue of show cause
notice, hearing aend formal adiudication and
without the asses:ee having to file a formal
lzim, Such rectification action should
ed out in accorance with the approved
scification list or price list.
( Para 15,3 )}

[®]
"-.-I
4]

109, In czses of far fetched demands which ul timately
f3il but which would have put the assessee to
considergrzle harassment gnd =sxrense of litigatien,
compensation of upto rupess twenty thousand may
te awardz:le to the csessee even where no actual
payment towards the demand wés mgde by the assessee,

( Para 15.4 )

110. Sectizn 11A/26 relating to deman:ds snould clearly

rovide tiat no demands will be iscued even for

w3

+ six months if the assessments were made in
accordance with aprroved classification list,
price iist/ t:zriff advice. Re-classification/
re-valusz=-izsn decisicns shoula ce effective

crospectively only except 1n cases of fraud,

( Para 16,5 )

111, in caces of delay in granting refund, the Deptr.
should, subject to any specific prohibitiion in
the Act (such as bar of unjust enrichmenf), ray
18% interest from the date of expiry of one month
from the receirt of essential deoccuments and L
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112.

113.

114,

115,

116.

information from the assesse/party unless the
Department has obtained a stay order against

granting refund.
{ Para 16.6 )}

where on scrutiny of a refund claim, a substantial
pert thereof is found pavable and only the bzlance
amount is objected to, the admitted part may be
sanctioned forthwith instead of holding up the
entire claim till s=ttlement of the objection.

{ Para 15.7 )

Earlier provision for automatic consequential
refund arising out of guasi-judicial orders/court
judgerents (i.e. without the assessze having to
arpiy for it formally as in o014 section 11B{3)
should be restored both for Customs and Central
Excise. Actual refund to be granted to the
acsecsees will, of course, desend upon his
fulfilling the otl.er statutory conditions relating
to refund.

( rara 16.8 )

The definition of "relevant date" in the case of
provisicnal assessment may be restored in
Section 11B,

( Para 16,9 )

The Commi<itee do not recommend bar on the issue
0of demznés on the ground 2f unjust imnoverishment.
{ Fara 1€.11 )

The rhar on pavment of refunds o.. the ground of

un just enrichment is not likely to benefit the
consuner at all. It is impossible for him in
practice to claim the rfund directly. It would
also be well Digh impossible for any refund to

get transferred to the Consumer Welfare Fund after
the past claims which are already in the pipeline
get exhausted, because the assessees who are no
longer entitled to get refunds will simply not
undertake the botheration ardd expense of filing
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any refund claims. The amounts collected without

authority of law would thus be retained in the

Government revenues. 7This is something which

the legislation on unjust enrichment did not
envisage. There are also reports of corrupt
officers trying to use the legislation on unjust
enrichment as an instrument of blackmail and of
assessees trying to adopt strategies for

circumventing the legislation.
( Para 16.11 )

117, The matter regsrding constituticnal validity
of the legislation regarding unjust enrichment
is remortedly sub-judice before the Supreme Court.
Even 1if this législation is not scrapped, its rough
edges should be gmoothened by giving it only
prospective effect (i.,e. for refund claims filed
on or after 20th Sentember, 1991), by keeping
industrial goods out of its scope and by treating
pre~deposits of duty, pending appeal, or deposits
of disputed demands otherwise as beyond the scope

of the bar of unjust enrichment.
( Para 16,11 )

Miscellaneous {(Chaoter 17)

118, Coercive measures for recovery of disputed amounts
of duty and penalty should not be taken during pendency
of the stay application of the assessee before

the Arpellate Authority.
( Para 17-1 )

119. Rule 51A of the Central Excise Rules, 1944, should
clearly spell out whether it is to apply to re-entrv/
retention of goods of the type manufactured in the factory

or even unconnected goods.
( Para 17.2 )

120, There should be DO time limit for re-entry of
articles for repair if they happen to be of the
type which the original manufacturer alone is
in a position to repair, for example, transformers,
computers etc. The condition of producing original
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duty paying documents may also be relaxed by the Range
s;perinf.endent subject to production of other collateral
evidence. The time limit of one year or within the warranty
period whichever is more laid down in Rule 173H of the Central
Excise Rules, 1944, should be strictly followed in the case

of other articles which can be repalred in the market.

( para 173 )

121,0n giving 15 days' advance intimation to the Asstt, Collector
and the Range Superintendent, the assessee should be free to
destroy the goods found unfit for consumption or for market-
ing unless the authority has in the meantime asked the assessee

to wait for some investigation to be carried out,
( Ppara 17.4 )

122, An extra copy of gate pass (GPI) boldly printed as "Transpor-
ter's copy/not valid for Modvat/Proforma Credit/set—-off" may
be made out for accompanying the goods removed from the fac-
tory so that the original copy of GPI (modvat copy) can be

sent directly to the consignee by post or by courier.
{ para 17.5 )

123.A Domestic supply Pass Book (like DEEC Pass Book) may be
introduced in place of the assessee having to obtain a

separate CT2 certificate for each individual consignment,
( para 17.6 )

124, The Committee strongly urge that the present system of
monopoly of one nominated Bank in each state should be
diluted and at least one more Bank (preferable State Bank
of India since it has the largest number of branches all
over the country) be authorised in each city to collect
Customs and Central Excise revenue, Further, the two
nominated Banks should authorise adequate number of their
branches to collect the revenue in big cities,
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125, Section 24 of the Customs Act, 1962, should clearly
provide that it would be applicable for denaturing/
mutilation of only those imported products for which
Statutory rules have been framed and subject

t0 the conditions of those rules.
‘ Para 17.8 ,

126, In view of restricted warehousing facility for
home consumption goods and the need to avaocid award of
costs, compensation or demurrage, Section 49 facility

may be liberally given in disputed cases.
( Fara 17.9 )

127, Section 80 of the Customs Act should be amended
to enable re-export fo articles cf a tourist through

his agent.
( Para 17,10 )

128, In Section 3(3) of the Custcms Tariff Act, 1975,
which confers powere tc levy additional customs duty
to counter-balance excise duty, the expression "such
portion of excise duty™ may be substituted by the
expression "the whole or such porticon of the.excise
duty™.

( Para 17.11)

129, Power to condeone shorfall in imrort value due to exchange
rate variation, reportedly vested with the
Collector in some areas, fay ke cdelegated to the

aAstt, Collector.
{ Para 17,12 )}

130. For award of imprisonment -f 7 vears under Section
132 of the Customs Act, 1962, ths liv * ¢f market
value of R, one lakh has now »ecome very low
because of the inflation factor and the market
rate of exchange. The Commi ttee recommend that this

limit be raised to Rupees five lakhs,
( Para 17.13 )

131. A Watch Dog Panel with trade participation, as
functioning in the Bombay Custom House, may be

set up at other ports also to instantly solve

operhtional problems and procedural difficultiqp
(xxix) o



operational problems and procedural difficulties
of importers and exgorters,
{ Para 17.14)

132, For determining redamption fine or compensation to
be awarded to the parties, market value of thie goods as
on the date of adjudication/provisional release should
be taken because the goods may have detericrat-ed
during seizure/cetention period.
{ Para 17.15 )

133, In order to have uniformity of procedures throughout
India, trade nstices/public notices having all-India
applicability should be issued certrally by the
BEoard, They may be printed and sold PY the
Directorate of PUblications during the first week
of every month or everv guarter.

( Para 17.16 )

134, The Committ® have suggested revised designations
for Customs & Central E~xcise officers.
{ Para 17.17 )}

135, The statutory provision, instead of mentioning
“prorer officer” should specify the authorised
oZficer by designation sco that the asseessees as
well as Gerartmental officers may readily know as to
who is the competent authority in the matter.

{( Para 17.12 )

13¢, A cerergl provision mz. pe made in tne law to the

- -

eiZect t .zt where trere is substantial compliance
|
with the relevant crovision the Ccllector mav condone zany :
techrical or procedural deficiencies or deviations,

( Para 17.19 )

137, The Department amy consider preparing standard
computer softwre for maintaining accounts and
making it available to desirous assessees at a suitable
price.

( Para 17.20 )
{ @)



13e,

139,

14¢C.

141,

On the Budget day, the numper of last gate pass
issued by the assessce and his stock of goods as at

5 PsM, should be intimated forthwith to the juris-
dictional Range Superintendent by hand oL DY telegram.
There should be no other Budget day restriction,

{ Para 17.21 )

The Committee recommend very strongly that adeguate
staff and other infrastructure including office/
residential accommodation should be provided to
the Custems & Central Excise Department and its
officers.

{ Para 17.22 )

Audit (Chapter 18)

AS a healthy practice, tne Central Excise Intermal
Audit parties should conduct their 2udit while
sitting in the Range Cffice and cordinarily should
not go tc the factories for this prupose. The
CahS of India may also be rejuested to give a
similar direction t> his CERA Audit parties.

( Para 18,1 )

A lot of wvasteful work and litigation are generated

in the Decartment because of the practice of issuing
demands for dizferentials for periods as loag as
5 yvears almcst as a routine whenever CERA audit
objections are raised. The multi-pronged apecific
measures suggested by the Committee like Appella-e
Benches of Collectors (Appeals), award of cost and
compensatim to the harassed assessees, all-India
Classification Committee and intervention by the
Tribunal even at show cause notice stage in the case
of utterly untenable demands, should be considered and
implemented as a package for eliminating wasteful
litigation. '

( Para 18.2 )

{xexxd)



142,

General
The Committee consider thelr aforesaid recormendation
regarding simplification and stramlining of Customs

‘& Central Excise laws and procedures much mere

important than the Common Code itself. Even if
the Government decide ultimately not to have a
Common Code, then changes suggested may be
implemented in the existing laws.

( Para 1.6, )
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GOVERNMENT OF INDIA
MINIBTRY OF FINANCE

EPARTM OF

NEW DELHI, the 28th May, 1992

RESOLUTION

The Government of India have decided to constitute a
high level Committee of Experts to evolve a Common Code of
Indirect Taxes, incorporating the provision of the Customs
Act, 1962 and Central Excise and Salt Act, 1944 and any other
Act (8) or Rules connected therewith. While drafting the
Code, the Committee will keep in view the objective of

simplifying and streamlining the existing laws and

precedures.
2. The Committee will consist of the following :-
1. shri K L Rekhi - Chairman
Retired Chairman, CBEC
2. Shri Ravinder Narain, - Member
Solicitor*l, Dadachandji
3. Shri Subhash Parekh*2, - Member
Chartered Accountant#*3,
Bombay
4, Shri L P Asthana, - Menber

Retired Collector of
Central Excise & Customs

5. Shri T S Sundaram, - Menmber Secretary
Asst. Secretary General,
PHD Chamber of Commerce,
New Delhi.



3. shri R K Kapoor, Deputy Collector of Customs & Central
Excise, Kanpur and Shri Saheb Singh, Deputy Collector of

Central Excise, Ahmedabad will assist the Committee on whole-

time basis.

4. The Headquarters of the Committee will be at New Delhi.
The accommodation and reference books etc. for the Committee
will be provided by the Punjab, Haryana & Delhi Chamber of
Commerce. The Secretarial assistance will be provided by the

Department of Revenue.

5. The Committee will devise its own procedures and may

call such information as it considers necessary.

6. The Committee will submit its report to the Government

within six months.

sd/-
(K P GEETHAKRISHNAN)
FINANCE SECRETARY
GOVT. OF INDIA

ORDER

Ordered that a copy of the Resolution be communicated
to all concerned and that it be published in the Gazette of

India for general information.

(CHITRA CHOPRA)

F.NO.50/49/92-AD.1 JOINT SECRETARY T0O THE GOVT. OF INDIA
TO_BE CORRECTED AB3
*1. P"Advocate" instead of "Solicitor"™

#2. "Subash N. Parikh" instead of "Subash Parekh"

*3. MAdvocate" instead of "Chartered Accountant™



ANNEXURE - II

NAMES
or

CHAMBER OF COMMERCE & INDUSTRY AND, TRADE ABSOCIATIONS,
SENIOR OFFICERS OF CBEC/CEGAT/CEGAT BAR ASBOCIATION/
PRINCIPAL COLLECTORS COLLECTORSE/COLLECTORS AND OTHER.

BENIOR OFFICERB, MANUF:CTURERS8 AND OTHERS

(n)
(B}
A.

WHO GAVE THEIR BUGGEBTIONS AND

WITH WHOM THE COMMITTEE HAD DISCUSSION:-

BUGGESTIONS RECEIVED FROM:

i)

(a)
(b)
(<)
(d)
(e)
(£}

(9)

(h)

(i)

(3)
(k)
(ii)
(a)
(b)

(c)
(d)

Chambers of Commerce and Industry etc.

Associated Chamber of Commerce, Delhi

Bengal Chamber of Commerce and Industry, Calcutta
Bharat Chamber of Commerce & Industry, Calcutta
confederation of 100% Export Units, Delhi
Confederation of Indian Industry, Delhi

Federation of Andhra Chamber of Commerce and
Industry, Hyderabad

Federation of Indian Chambers of Commerce &
Industry, Delhi

Federation of Indian Exports Organisation{FIEO)},
Delhi

Indian Chamber of Commerce, Calcutta

Maharatta Chamber of Commerce & Industry, Pune
PHD Chamber of Commerce & Industry, Delhi
Trade Associations:-

Indian Plastics Federation, Calcutta

Indian Soap & Toiletries Makers Association,
Bombay

Jodhpur Industries Association, Jodhpur

Mapusa Industrial Estate Industries Association,
Goa



(d)
(e}

(£}

(9)
(h)

(1)

Jodhpur Industries Association, Jodhpur

Mapusa Industrial Estate Industries Association,
Goa

Nashik Industries & Manufacturer’s Association,
Nashik |

Small Scale Leather Industries Federation, Bombay

South India Textile Processors Association,
Hyberabad

Zipper Association of India, Hyderabad

iii) 8enior officers of CBEC and Departments, CEGAT/

(a)
(b)

(c)
(d)
(e)

(£)

(g)
(h}

(1}

(3}

(k)
(1)
(m)

CEGAT Bar Association, Principal Collectors,
Collectors and other senior officers

Shri Bhatnagar S K, Vice President, CEGAT, Delhi

Central Excise, Customs & Gold (Control) Bar
Association, Delhi

Central Board of Excise and Customs, Delhi
Directorate of Drawback, Delhi

Shri Govindaraj S A, The then Member (Budget),
CBEC, New Delhi

Dr Jayanta Roy, Economic Advisor, Ministry of
Commerce, Delhi

Shri Pande A K, ADG, Delhi

Principal Collector of Customs & Central Excise,
Bombay

Principal Collector of Customs & Central Excise,
Vadodara

Principal Collector of Customs & Central Excise,
Kanpur

Shri Sankaran G, Former President, CEGAT, Madras
Shri Venkatesan S, Former President, CEGAT

Shr; Venkatesiah S, Audit Officer (Retd)} Ag’s
Office, Bangalore



iv)
(a)
(b)

(c)

and otreras-

Kanufacturer
Cinecita Pvt. Ltd., Bonbay
L.G. Balakrishnan & Bros. Ltd, Madras

Perfect Circle Victor Ltd., Nashik

B. DISCUSSIONS HELD WITH:

(1)
(a)
(b)
{c)
(d)

(e)
(f)
(9)

(h)

(i)

(3)

(k)
(1)
(m)
(n)
(o)
(p)
{q)

Chanbers of Commerce & Industry, etc.

Associated Chamber of Commerce, Delhi
Bombay Chamber of Commerce and Industry, Bombay
Bengal Chamber of Commerce, Calcutta

Bengal National Chamber of Commerce & Industry,
Calcutta

Confederation of Indian Industry, Delhi
Confederation of 100% Export Units, Delhi

Confederation of Indian Industry, Northern Zone,
Chandigarh

Federation of Indian Exports Organisation, (FIEO),
Delhi

Federation of Karnataka Chamber of Commerce,
Karnataka

Federation of Indian Chambers of Commerce &
Industry, Delhi

Hindustan Chamber of Commerce, Madras

Indian Merchants Chamber, Bombay

Indian Chamber of Commerce, Calcutta

Mahratta Chamber of Commérce & Industry, Pune
Madras ChamberideComﬁerce & Industry, Madras
PHD Chamber of Commerce & Industry, Delhi

Southern Chamber of Commerce, Madras



(r)
(ii)

(a)
(b)
(¢)
(d)
(e)

Southern Chamber of Commerce, Madras
Trade Associations

All-India Manufacturer’s Association, Bombay
All-India Imports & Exports Association, Bombay
chandigarn Industries Association, Chandigarh
Punjab Small Industries Association, Ludhiana

Parwanoo Industries Association, H. P.

(iii) Senior officers of CBEC, CEGAT/CEGAT Bar

(a)
(b)
(¢)
(d)

(e)

(£)

(9)

(h}
(1)

Association, Principal Collectors, Collectors
other senior officers

Shri Bhatnagar S K, Vice President, CEGAT, Delhi
Shri Bajpai N K, Member, CEGAT, Delhi
Ms Balasundaram J, Member, CEGAT, Delhi

Chairman and Members of Central Board of Excise
and Customs, Delhi

Principal Collectors of Customs and Central Excise
& Collectors of Customs and Central

Excise (Bombay)

Principal Collector of Customs and Central Excise
& Collectors of Customs & Central Excise, Eastern
Zone

Collectors of Customs & Central Excise, Delhi,
Chandigarh and Jaipur.

Collectors of Customs & Central Excise, Madras

All Collectors of Customs






